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A Report to The Reader 


Y THE ADOPTION of so-called “guest statutes,” 
the legislatures of a number of states have abrogated 
the old Common Law rule requiring the host-driver of 
an automobile to exercise reasonable care in the opera- 


tion of his vehicle for the protection of guests. 


‘There are, 


however, situations that shouldn’t be and aren't covered 


by such statutes. 


Mr. Phillips, the author of our lead 


article, beginning at page 407, and whose picture appears 
on this page, analyzes those factors which operated to 


upset the applicability of such laws, and which 


impose 


greater duties of care on the driver. 


Ie EW STATES permit direct actions against liability 
insurers for the reason, as they say, that it causes 


“bad law” and produces excessive verdicts. 


Louisiana is 


one state that has been willing to run the risk of such 


reflections upon its jurisprudence, 


In an article beginning at page 411, Mr. Lassiter, 


an attorney from Louisiana, casts some doubts on the wisdom of the ancient prejudices 
that surround the very mention of the word “insurance” in court and gives some convincing 


arguments for allowing such actions. 
Actions Against the Insurer.” 


N BASEBALL it might be possible to 

“hit them where they ain’t” but a liability 
underwriter finds it just a little bit difficult 
to insure something that “ain’t,” according 
to Mr. Pabody in his article appearing at 
page 417. He declares that that is just about 
the situation an underwriter finds himself 
in, when he is confronted with some “save- 
harmless” clauses. He suggests a more 
practicable working instrument in his pointed 
discussion. Written from this particular 
point of view, he entitles his paper “How the 
Underwriter the Save-Harmless 
Clause.” 


Looks at 


\ ]E PRESENT the third installment in 

the series “A Guide to the Automobile 
Policy,” with this issue. Having already 
considered the insured’s obligation as a party 
to the contract, the “Declarations” and the 
Bodily Injury Liability and the Property 
Damage Liability insuring clauses, we con- 
tinue seriatim with a close inspection of the 


Quite naturally, the title of his article is ‘Direct 


provisions of the Medical Payments Cov- 
erage clause and the company’s obligation to 
defend and settle suits. Beginning at page 
405, this analysis is pointed particularly in 
the direction of recent pertinent litigation. 


7." United States Supreme Court has 
finally answered a question which has 
been a source of annoyance for some time 
to attorneys with large negligence practices 
—do members of the armed forces have a 
right to the benefits of the Federal Tort 
Claims Act for injuries they sustain which 
are not incident to their service? The court 
took cognizance of a negligence subject on 
this occasion—something that they rarely 
do, because of the importance that they at- 
tached to an interpretation of the Act. The 
case, Brooks v. United States of America, is 
reported in full text at 31 CCH AUTOMOBILE 
Cases 869 and is digested at page 479 ol 
this issue of THE INSURANCE LAW 
JOURNAL. 
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i =State Legislation 


Wwuk fourteen legislatures, including 
Congress, still in session, insurance 
matters have continued to absorb legislative 
interest and attention. Multiple underwriting, 
rate regulation, fair trade practices, mail- 
order insurance, and motor vehicle and 
safety responsibility legislation continue to 
be the object of scrutiny and action. 
° 


Fair Trade Practices 


Twenty-four states now have Insurance 
Fair Trade Practices Acts: Arkansas, Col- 
orado, Florida, Indiana, Louisiana, Maine, 
Maryland, Massachusetts, Michigan, Min- 
nesota, Nebraska, Nevada, New Hampshire, 
New Jersey, New Mexico, New York, North 
Carolina, Pennsylvania, South Carolina, 
South Dakota, Tennessee, Utah, Washing- 
ton and Wisconsin. In the current legisla- 
tive year bills were introduced in eighteen 
jurisdictions and have become law in six: 
Arkansas (H. B. 392, approved March 19, 
1949), Colorado (S. B. 90, approved May 
16, 1949), Maine (H. B. 1937, approved May 
2, 1949), Maryland (H. B. 59, approved 
April 22, 1949), Nevada (S. B. 85, approved 
March 28, 1949), and North Carolina (S. B. 
284, ratified April 21, 1949). <A_ bill in 
California and a Michigan amendment have 
passed both houses of the legislatures and 
are awaiting approval. Bills are also pend- 
ing in Connecticut, Ohio, and Georgia (for 
1950). Measures failed in Arizona, Idaho, 
lowa, West Virginia, and Wyoming, and in 
Alaska a measure was withdrawn. 


Multiple Underwriting 


Illinois (H. B. 94, approved May 10, 1949) 
and Minnesota (H. B. 799, approved April 
Ig, 1949) are new additions to the growing 
ist of states permitting multiple under- 
Writing. Thirty-four states and the Dis- 


State Legislation 


trict of Columbia now have laws granting 
domestic insurers complete underwriting 
powers. During the current legislative ses- 
sions, bills were introduced in fourteen states 
and became law in Illinois, Maine, Minne- 
sota, Nebraska, New York and Pennsylvania. 
A multiple underwriting bill has passed in 
Iowa and is awaiting approval. Bills are 
pending in Ohio, South Carolina and Wis- 
consin. Measures failed in Oklahoma and 
Wyoming. Nevada approved a bill author- 
izing the personal property floater, and 
Delaware enacted a law approving reinsur- 
ance outside the United States. 


Unauthorized Insurance 


Kansas has been joined in the adoption 
of the Unauthorized Insurers Process Act 
by Iowa (S. B. 360, approved May 18, 1949), 
Maine (S. B. 432, approved March 22, 1949), 
Maryland (S. B. 262, approved April 29, 
1949), Nebraska (L. B. 269, approved April 
28, 1949), New York (H. B. 1618, approved 
April 26, 1949), and Pennsylvania (S. B. 
647, approved May 20, 1949). The Act 
was introduced in seventeen legislatures, 
failed in Massachusetts and West Virginia, 
and is pending in California, Connecticut, 
Florida, Missouri, New Hampshire, and 
Ohio. The Act remains on the Georgia 
legislative calendar for 1950. In Michigan 
the bill is awaiting approval by the governor. 


Rate Regulation 


Maryland has enacted fire and casualty 
rate regulation laws (H. B. 57, 58, approved 
April 29, 1949), based on the Commissioners 
All-Industry Bill, as a substitute for the 
prior approval law enacted in 1945. Amend- 
ments to existing rate laws continued to 
be popular. Credit insurance is now sub- 
ject to rate regulation in Illinois (H. B. 95, 
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approved April 22, 1945), and in Nebraska 
(L. B. 95, approved April 22, 1949). North 
Carolina has provided for the holding of 
public hearings on rate filings (S. B. 285, 
ratified April 21, 1949), and advisory or- 
ganizations to casualty companies have 
been brought under the scope of the Ten- 
nessee rate regulatory act (S. B. 951, S. B. 
1318, approved April 15, 1949), 

In Oklahoma, where some casualty lines 
are rate-regulated at present, a bill pat- 
terned upon the District of Columbia Cas- 
ualty and Surety Rate Regulatory Law has 
passed the House. If the Oklahoma bill 
becomes law, Idaho will remain the only 
state without any casualty and surety rate 
regulatory law. 


Investigations 


Oklahoma and North Carolina are the 
latest states to instigate insurance rate 
investigations. In Oklahoma the legisla- 
ture has appointed an interim. committee 
to make an investigation of insurance rates 
and the regulation of insurance rates, di- 
recting it to report its findings to the next 
legislature. H.R. 45, adopted May 5, 1949. 
. . . By joint resolution, the North Caro- 
lina legislature directed the Insurance Com- 
missioner to investigate the rate fixed by 
the North Carolina Fire Insurance Rating 
Bureau on tobacco storage barns. S. R. 
483, ratified April 23, 1949. Other 
investigations previously authorized include 
an investigation of claim practices in In- 
diana, an investigation of automobile insur- 
ance rates in Illinois, Oklahoma completed 
its workmen’s compensation rate investiga- 
tion, authorized earlier this year. 


Financial Responsibility 


Alterations in existing financial responsi- 
bility laws continued to command legisla- 
tive attention. Iowa has provided that in 
the event of default in the payment of any 
installment under any confession of judg- 
ment, the Commissioner shall suspend the 
operator’s license and not restore the license 
until the entire amount is paid. In the 
event of default in payment of installment 
under a written agreement, the Commis- 
sioner must suspend the license until the 
person deposits and maintains security, in 
an amount determined by the Commis- 
sioner, or until one year has elapsed follow- 
ing the date when the security was required 
and during this time no action upon the 
agreement has been commenced. S. B. 231, 
approved April 26, 1949. Maryland 
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has exempted owners and operators of 
motor vehicles operating under certificate 
or permit of the Interstate Commerce Com- 
mission who have blanket insurance filed 
with the Department of Motor Vehicles 
from the requirements as to proof of finan- 
cial responsibility. H. B. 710, approved 
April 29, 1949. New Jersey has pro- 
vided for suspension of an operator’s license 
if the operator fails to pay and satisfy a 
judgment rendered against him for damages 
because of personal injury or death, or 
damage to property in excess of $25 (for- 
merly $100) resulting from ownership, main- 
tenance, use or operation of a motor vehicle, 
within sixty days (formerly thirty) from 
the date of entry of the judgment. The 
suspension is to remain in effect while the 
judgment is unsatisfied or not discharged, 
except by bankruptcy or insolvency, and 
until the operator gives proof of ability to 
respond in damages for future accidents. 
S. B. 69, approved April 28, 1949. 

North Carolina has limited to two years 
the period of time proof of financial re- 
sponsibility must be maintained follotwing 
suspension or revocation of an operator's 
license. S. B. 139, ratified April 15, 1949. 
North Carolina has also authorized _ its 
Insurance Commissioner to accept from 
holders of restricted or limited licenses as 
proof of financial responsibility a certificate 
of an insurer, authorized to do business in 
the state, certifying that there is in effect 
a motor vehicle liability policy covering the 
operator of the vehicle in accordance with 
the limitation to which the license is sub- 
ject. S. B. 411, ratified April 22, 1949 


Other Legislation 


Adjusters .. North Carolina has 
defined independent insurance adjusters and 
requires that they obtain a license from 
the Insurance Commissioner, H. B. 1027, 


ratified April 14, 1949. 


Agents . Connecticut insurance com- 
panies, agents and brokers may not pay 4 
commission for services performed within 
the state to any unlicensed agent or broker. 
The prohibition does not extend to persons 
acting as executive officers or traveling 
salaried employees of an insurance company 
authorized to do business in the state. H. B 
946, approved April 14, 1949. North 
Carolina insurance companies and agents 
may transact business through licensed 
agents only, except that no license. is Te- 
quired of a person making and transmitting 
deductions for premiums under payroll de- 

(Continued on page 460) 
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A Guide 


to the Automobile Policy 






What Does An Automobile Policy Insure Against? (Cont'd) 


“To pay all reasonable expenses incurred within one year from the date of accident 
for necessary medical, surgical, ambulance, hospital, professional nursing and funeral 
services, to or for each person who sustains bodily injury, sickness or disease, caused 
by accident, while in or upon, entering or alighting from the automobile if the auto- 
mobile is being used by the named insured or with his permission.” 


RECEDING INSTALLMENTS of this 

discussion have considered the Declara- 
tions, and the Bodily Injury and Property 
Damage Liability clauses of the Standard 
Automobile Liability Insurance” policy. 
With this installment, the study of that con- 
tract continues with a consideration of those 
portions of the policy which follow in 
normal sequence. The first is Medical Pay- 
ments Coverage. 

When liability insurers first adopted and 
ffered medical payments coverage in its 
present form, they presented an innovation 
by eliminating the previous determination 
it liability as a condition precedent to the 
bligation to pay. In the earlier type of 
contract there was a medical provision’ 
which did not look to fault before authoriz- 
ng payment, but it was only a limited 
emergency measure and not a coverage with 
lefinite limits for which an _ additional 
premium was charged. Such an emergency 
provision covered only the cost of medi- 
cal and surgical care which was impera- 
tively needed, immediately following an 
accident. The company, unquestioningly, 
the insurer to incur such ex- 
penses, but beyond them, the company re- 
served the right to approve payment. If 
the insured authorized medical care beyond 
that immediately required, he had to pay out 
this own pocket, unless, of course, it was 
subsequently found to be covered by the 
‘rms of the bodily injury insuring clause 


‘Laidlaw v. Hartford Accident & Indemnity 


ompany, 254 N. Y. 391 (1930); see Annotation 
aT7 A. L. R. 1195. 


Automobile Policy 


authorized 


(discussed in the May, 1949 issue of THE 
INSURANCE LAW JOURNAL). 


More Aid Beyond “‘First Aid” 


After proceeding upon this basis for a 
number of years, companies realized that 
such a basis of payment had many disad- 
vantages. They began to see that medical 
assistance, above and beyond that required 
by the exigencies of the moment, just 
couldn’t wait for a judicial determination of 
responsibility before being authorized. It 
was more humane, and economical as well, 
to authorize them in advance rather than 
run the risk of future complications and ag- 
gravated damages. 

While the first-aid provision still remains 
in the standard automobile liability policy, 
in substantially identical language, as a 
section of the “insuring agreements” deal- 
ing with the defense and settlement of 
suits, it is there for a completely different 
reason. It is necessary now as a stop-gap 
for such medical attention as may not be 
included within the terms of the medical 
payments coverage clause. The latter, after 
all, while it was designed to eliminate a 
large part of the harshness of the earlier 
rule, is still a limited form of coverage, 
providing coverage only for “all reasonable 
expenses incurred within one year from 
the date of the accident for necessary 
medical, surgical, ambulance, hospital, pro- 
fessional nursing and funeral services to or 
for each person who sustains bodily injury, 
sickness or disease, caused by accident, 
while in or upon, entering or alighting from 
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the automobile, if the automobile is_ being 
used by the named insured or with his per- 
mission,” 

It is still necessary to determine what is 
“reasonable” and what is “necessary” as 
well as to comply with the other qualifying 
clauses of the paragraph. By the better 
considered authorities “reasonable” and 
“necessary” do not mean what a particular 
physician or surgeon considered “reason- 
able” or “necessary,” but rather, what 
charges and what services were regarded 
as “reasonable” by the medical profession 
generally.” 


IMILARLY, under the other qualifying 

clauses of the paragraph, medical pay- 
ments coverage does not exist unless either 
the insured or someone with his permis- 
sion is driving. Nothing is said, in addition, 
about injuries to those who are not “in or 
upon, entering or alighting from the auto- 
mobile.” These latter limitations have given 
rise to the only litigation that has taken 
place over such coverage. The Connecticut 
Supreme Court of Errors recently declared * 
that where passengers got out of a car in 
the course of a trip, and were standing 
behind the car conversing, and were struck 
by a passing vehicle, they were not within 
the coverage of the medical payments clause 
of the policy covering the driver of the car 
in which they had been riding. 

Under the circumstances, the only re- 
dress for medical expenses which could have 


To Defend or Not to Defend 


been obtained by such injured persons 
before liability was determined would have 
been for “such immediate medical and 
surgical expenses” as were imperative at the 


time of the accident. 


7 HE Ohio Court of Appeals came to the 
opposite conclusion in the case of a 
driver who, while he was placing a flat tire 
in the rear trunk of his car, was struck by 
a passing vehicle.‘ 


Conceivably 
the two cases, but they do serve to illustrate 
the fact that there are limitations upon this 
type of coverage. Reasoning from the facts 
of the two cases referred to, it might be 
said that the replacing of a flat tire was a 
definite “use” of the vehicle, whereas merely 
standing behind a car was not. In the Con- 
necticut case, the plaintiff’s attorney incor- 
rectly assumed that the protection granted 
was for the passengers, and he argued that 
plaintiffs had not ceased being passengers 
merely by standing behind the vehicle. 


there is no discrepancy in 


A further point should be adverted to. 
Medical Payments Coverage does not 
always provide protection for the insured 
and care should be exercised in examining 
the contract to see whether it is intended 
that he be included. Certain states are re- 
luctant to permit such coverage, because, 
they say, it is a form of accident insurance 
that not the statutes 
regulating accident insurance in their states. 


does conform to 


“As respects the insurance afforded by the other terms of this policy under Coverages 
A and B [Bodily Injury Liability and Property Damage Liability): the company shall: 


a, defend any suit against the insured alleging such injury, sickness, disease or 


destruction, and seeking damages on account thereof, even if such suit ts 
groundless, false or fraudulent ; but the company may make such investigation, 
negotiation and settlement of any claim or suit as it deems expedient 


S WE HAVE SEEN, the insurer, in the 
4 standard automobile liability insurance 
policy, afiords protection, in specified limits, 
against the policyholder’s bodily injury lia- 
bility, his property damage liability and cer- 
tain medical expenses. It is with respect 
to such of these coverages as he may have 
elected to insure against, by the payment of 
specific premiums, that the company cov- 
enants as it does in the above italicized 
paragraphs. And, as we shall subsequently 


26 Thompson on Negligence, 7329. 


3 Ross et al. v. Protective Indemnity Company, 
30 CCH Automobile Cases 788 (Conn., 1948). 
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see, the obligations assumed here parallel 
and are coextensive with the obligation to 
pay. 

It is only natural that the company should 
set forth as it does the extent of the con- 
trol that it expects to have over a claim 
asserted against its insured. So long as it 
is liable, it is entitled to use its judgment, 
within limits, as to what method of manage- 
ment is most likely to produce results most 
advantageous to all (Continued on page 450) 

4 Madden v. Farm Bureau Mutual Automobile 
Insurance Company, 29 CCH Automobile Cases 
101 (Ohio, 1948). 
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When the Guest Buys the Gas 


DOES THE PURCHASE OF GAS AND OIL BY OCCUPANTS 
LIABILITY UNDER THE GUEST F 


THE OPERATOR’S 


By EUGENE H. PHILLIPS 


HE COMMON-LAW RULE that re- 

quires an automobile host-driver or 
owner to exercise reasonable care in the 
operation of his vehicle for the protection of 
social or gratuitous guests riding therein 
is still adhered to by the courts of most 
states in this country. Through the adop- 
tion of acts popularly designated as “guest 
statutes” the legislatures of several states, 
however, have relieved host-operators and 
owners of liability to their gratuitous guests 
in most cases. There are material differ- 
ences in the language employed in the 
various statutes which cannot practically 
be discussed to good advantage in a paper 
of this type. For the most part, however, 
the various statutes adopted have substan- 
tially the same effect, it being provided 
generally that “No person transported by 
an owner or operator of any motor vehicle 
as a guest without payment for such trans- 
portation, and no person representative of 
any such guest so transported shall be en- 
titled to recover damages against such owner 
or operator for death or injuries to the person 
or property of such guests resulting from the 
operation of such motor vehicles unless such 
death or injury was caused or resulted from 
the gross negligence or wilful and wanton 
disregard of the safety of the person or 
Property of the person being so _trans- 
ported, on the part of such owner or 
operator,” ? 


“The courts of the states which have 
adopted guest statutes, in applying and in- 
lerpreting the acts as set forth, announce 
the principle that: 


_ 


"Virginia Code of 1942, Section 2154 (232). 


Automobile Guest Statutes 


AFFECT 
STATUTES? 


Attorney, Winston-Salem, North Carolina 


“To hold that a guest who, for his own 
pleasure, is driving with his host, may re- 
cover from him for injuries suffered where 
there is no [evidence of a substantially 
higher degree of negligence than simple in- 
advertence], shocks one’s sense of justice. 
The driver is often not an expert and makes 
no implied representations beyond these, 
namely, that he will not knowingly or wan- 
tonly add to those perils which may ordi- 
narily be expected and that there are no 
known defects in the car which make its 
operation particularly hazardous. 
3eyond this all risks are assumed.” * 


Obviously, in the light of such decisions, 
a passenger who suffers injuries in a guest- 
statute state because of the carelessness of 
his driver is faced with an almost insur- 
mountable barrier at the outset in the ordi- 
nary case if he is adjudged to be a guest 
without payment, because gross negligence 
or willful and wanton misconduct are not 
readily susceptible to proof. Since a pas- 
senger who is not a guest without payment 
has much easier sailing in establishing a 
prima facie case, a great number of cases 
have been determined by whether or not 
the relationship of the parties was within 
or without that of host and guest. 


Just what acts or arrangements are re- 
quired under the various statutes in order 
to defeat the relationship of host and guest 
and enable an injured passenger to obtain 
a recovery by maintaining a case for simple 
inadvertence? This question has been the 


? Boggs v. Plybon, 157 Va. 30, 160 S. E. 77. 
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subject of many court decisions. In a num- 
ber of cases purchases of gasoline and oil 
or other incidental travel by 
the passenger while riding in another’s car 
have been the basis for the contention that 
such purchases defeated the relationship of 
host.and guest under the statutes. Where 
the injured was riding in the 
defendant's automobile and was not obliged 
to make a contribution to the driver per- 
sonally or toward the payment of expenses, 
the courts are virtually as one in holding 
that even though the passenger contributed 
voluntarily, he falls within the purview of 
the statute and cannot recover for injuries 
sustained, except through a showing of 
gross negligence.* 


expenses of 


passenger 


A statement contained in a Minnesota 
case interpreting the Florida statute, which 
was not necessary for the decision there 
made, says: “Payment is all that is re- 
quired. The amount of money or other 
thing constituting payment need not com- 
pensate or make even, nor need it be given 
in the technical sense as hirer of driver 
and car. The money received was 
none the less payment because it was not 
compensatory payment for all of the items 
of car use and driving which the defendant 
furnished. Payment for plaintiff’s trans- 
portation there was. That in our view was 
enough to take the outside of the 
operation of the Florida study.” * 


case 


In that case, however, there was actually 
an agreement between the parties pursuant 
to the terms of which payments for gasoline 
and oil consumed on the trip were made. 
It is believed that no court now would hold 
that a voluntary, nonobligatory purchase 
of some gasoline, oil or food consumed dur- 
ing the course of a motor trip in the de- 
fendant’s car by a person riding therein 
either by request or invitation would be 
sufficient to defeat the host-guest relation- 
ship which came into being when the trip 
was undertaken; it is the unanimous opinion 
that such acts of reciprocity or generosity, 
constitute “mere acts 
insufficient to change 
viously existing legal relationships.’ 


as the case may be, 


of courtesy” pre- 


Wise v. Hollowel, 205 N. C. 286; Master v. 
Horowitz, 262 N. Y. 609, 188 N. E. 86: Brown 
v. Branch {7 CCH Automobile Cases 1032], 175 
Va. 382, 9S. E. (2d) 285. 

*Teders v. Rothermel [4 CCH Automobile 
Cases 114], 205 Minn. 470, 286 N. W. 353. 

5 Master v. Horowitz, supra, footnote 3; Brody 
v. Harris [19 CCH Automobile Cases 1189], 308 
Mich. 234. 13 N. W. (2d) 273; Hale v. Hale 
{10 CCH Automobile Cases 442], 219 N. C. 191, 
13 S. E. (2d) 221: Ernest v. Bellville, 53 Ohio 
App. 110, 4N. E. (2d) 286. 
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Fixed Agreement 


Even where there is a fixed agreement 
and understanding that the passenger will 
defray all or a portion of the expenses jn- 
curred while riding in the defendant's car. 
and actually does so, some courts hold that 
the relationship of host and guest. stil] 
exists.” The position taken by those courts 
is generally that when the statutes were 
adopted, it was contemplated that the rela- 
tionship of host and guest would ordinarily 
exist except where tangible, ascertainable 
benefits inured to the benefit of the operator- 
owner as a consequence of the passenger's 
presence in the car.’ Such reasoning, it js 
submitted, is tenuous when employed t 
deny the exempted status under the statutes 
of persons who have bargained for and con- 
tributed to the defrayment of the expenses 
of a motor trip in consideration of th 
journey’s being undertaken by the defend- 
ant operator. Such holdings in the absence 
of terms more restrictive than “guest with- 
out payment” are not sound in the light of 
long-established principles of construction 
Prior to the adoption of such statutes, the 
common-law rule applied so that, as a gen- 
eral matter, an operator-owner-host was 
liable to all persons injured while riding in 
his car, if such injuries proximately resulted 
from any failure on his part to exercis¢ 
reasonable Since it is the effect of 
statutes of the type here considered to re- 
lieve duties previously 
borne and to deprive other persons of rights 


care, 


some persons of 
previously enjoyed, it is a fundamental rule 
of construction that such enactments should 
not be extended beyond the correction o! 
the evils or the attainment of the objects 
sought thereby, it being the ancient prac- 
tice strictly to construe statutes that are i1 
derogation to the common law.’ It is sub- 
mitted that, as most courts point out, the 
plain language employed in most statutes 
of this type not support 
elaboration, for if the words chosen by the 


does any sucl 


legislators are to be given any reasonabl 
meaning consistent with established prin- 


6 Rogers v. Vrieland, 16 Cal. App. (2d) 36: 
60 Pac. (2d) 585. The California act uses the 
term ‘‘compensation’’ instead of ‘‘payment 
which perhaps is basis enough for the decision 
announced. Morgan v. Tourangeau, 259 Mich 
598, 244 N. W. 173; Duncan v. Hutchinson [13 
CCH Automobile Cases 721], 139 Ohio St. 185 
39 N. E. (2d) 140. The Ohio statute employs 
the term ‘‘passenger for hire.”’ 


7 Sleeper v. Massachusetts Bonding & Insur 
ance Company, 283 Mass. 511; Crawford 


Foster, 293 Pac. 841 (Calif.). 
Jurisprudence, 
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ciples of law, it is necessary to conclude 
that the object sought in enacting such stat- 
utes in the first place was merely to relieve 
automobile owners and operators of some 
legree of responsibility to persons injured 
while riding in their vehicles totally free 
from obligation. No mention is made in the 
acts consulted of a full payment or a pay- 
ment in money. For the most part, the 
anguage used merely embraces those and 
nly those who make no payment whatever. 


Other Legal Relationships 


It is well established that the statutes 
mentioned do not affect parties who enjoy 
ther legal relationships; the purpose of the 
statutes is to exclude from the protection of 
rdinary care only gratuitous passengers in 
the legal term. In several relationships, includ- 
ing that of prospective vendor and vendee of 
real estate or other property,® employer and 
employee (though transportation furnished was 
not shown to have beeen obligatory function of 
the employer)” and travelers for mutual 
benefit and emjoyment,” it has been held that 
the relationship existing was neither that of 
“guest without payment” and “host” or 
“passenger for hire” and “chauffeur.” Since 
it is manifestly true that in a society as 
complex as ours, automobile drivers can be 
included in several categories other than 
that of “guest without payment,” the gen- 
eral rule is: in order to be entitled to re- 
cover for their injuries on a showing of a 
failure. to exercise ordinary care, injured 
passengers need only show that no matter 
what else they were or might have been, 
they were not nonpaying guests of the de- 
fendant operator at the time they were 
injured.” 


Of the courts which have entertained the 
juestion, most have held that a passenger 
who, through arrangements made prior to 
the beginning of the trip, obligates him- 
self to contribute to the payment of the 
expenses incurred while traveling in the de- 
fendant operator’s car, is not a “guest with- 
out payment” within contemplation of such 
statutes.” The announced decisions recog- 
nze the manifest distinction between the 
status enjoyed by a mere hitchhiker or 
nvitee—at whom the statutes were pre- 
sumptively aimed—who rides, subject to the 


nent v. Motor Company, 244 N. W. 721 
a.) 


_ Cruy v. Smith, 108 Conn. 628, 144 Atl. 304; 
arrett v. Hammack, 173 S. E. 535 (Va.). 
" Teders v. Rothermel, supra, footnote 4. 


v. Clute, 277 N. Y. 407, 14 N. E. 
Knutson v, Lurie, 217 Ia. 192, 251 


Automobile Guest Statutes 


mere whim of the operator, free from any 
obligation to contribute or perform and 
presumably subject to ejectment by the 
operator at any time, and those persons 
who, as a condition of taking a trip, bar- 
gain and agree to defray the expenses there- 
for as they arise. In the latter situation, 
there, obviously would be a violation of 
duties owed the other (1) if the driver cut 
the trip short, turned back without the 
passenger’s consent or ejected him before 
the completion of the trip, or (2) if the 
passenger refused and failed to purchase 
the gasoline and oil when needed and when 
called upon to do so and left the impecu- 
nious operator, who had relied on the pas- 
senger’s promise, stranded and embarrassed 
a long way from home. 

The fact that the trip was primarily for 
the passenger’s benefit and was undertaken 
pursuant to his request and that the con- 
tributions made by him were not sufficient 
to compensate the operator for the use of 
his vehicle, to say nothing of paying him 
for his time, is not determinative.“ In 
Morse v. Walker,” it appeared that at the 
time of the collision complained of, the 
plaintiffs were traveling as occupants in 
the defendant’s car on a trip from Winston- 
Salem, North Carolina, to Elizabeth, New 
Jersey. The primary purpose of the trip 
was to enable the plaintiffs to visit their 
relatives and friends in the town of Eliza- 
beth. The plaintiffs were obligated to 
defray the expenses of the trip; the defend- 
ant, who was without funds and other 
plans, was willing to make the trip on that 
basis. Refusing to weigh the respective 
benefits which the parties might have re- 
ceived or contemplated, the court held that 
the plaintiffs were not affected by the pro- 
visions of the Virginia statute. As pointed 
out in Teders v. Rothermel,*® it cannot be 
maintained successfully that an automobile 
operator has in fact received nothing when 
he has been enabled to. drive about the 
countryside at someone else’s expense, for 
whether or not the trip was of business 
value to him, it might have been important 
to him at the time to take such a trip without 


3 Morse v. Walker [31 CCH Automobile Cases 
32], 229 N. C. 778, 51 S. E. (2d) 496; McMahon 
v. DeKraay [22 CCH Automobile Cases 141], 
70 S. D. 180, 16 N. W. (2d) 308; Pence v. Berry 
{15 CCH Automobile Cases 79], 13 Wash. (2d) 
564, 125 Pac. (2d) 645; Smith v. Clute, supra, 
footnote 12; Kerstetter v. Elfman, 327 Pa. 17, 
192 Atl. 661. 

™ Morse v. Walker, supra, footnote 13; Teders 
v. Rothermel, supra, footnote 4; Smith v. Clute, 
supra, footnote 12. 

% Supra, footnote 13. 

16 Supra, footnote 4, 





diminishing his own funds or obligating his 
credit. 


Social Complexion 


If prior to the trip there is a fixed un- 
derstanding about the expenses, it is imma- 
terial that the trip has a social complexion; 
and the plaintiffs have been held not to be 
guests in such cases, e. g., where the parties, 
pursuant to an agreement to share expenses 
equally, were traveling in the defendant’s 
car to see a football game.” 

It is also true that if the parties agree 
that the trip will be taken and that the 
passenger will contribute to the payment of 
the expenses, the mere fact that the parties 
are very close friends or even members of 
the same family will not impair the force 
and effect of their agreement. They will be 
held to be outside the purview of the stat- 
utes.” That the passenger bears only a 
fraction of the expenses, the remainder 


being borne by the operator, is apparently 
not determinative in the ordinary case, for 


17 Pence v. Berry, supra, footnote 13. 

"% Beer v. Beer, 52 Ohio App. 276, 3 N. E. (2d) 
712; Campbell v. Campbell, 104 Vt. 468, 162 Atl. 
379. 


the contribution, however small, if actually 
bargained for by the parties is sufficient, 
There is no general statutory requirement 
that payment must be full or adequate.” 


Conclusion 


In conclusion, it is believed that, as a 
general rule, the parties will be held not 
to be affected by the customary guest stat- 
ute, if the evidence supports the conten- 
tion that the injured passenger, pursuant 
to the terms of a fixed agreement, was 
obligated to contribute to the payment 
of expenses or to perform or otherwise 
contribute anything else of value in con- 
sideration for the transportation furnished 
by the defendant operator or owner. On 
the other hand, however, if there is only 
a mere likelihood or expectation that the 
passenger will contribute toward the ex- 
penses or if payments are made voluntarily 
at the insistence of the passenger without 
being obligated so to do, the relationship 
of host and guest will be decreed to exist 


as a matter of law. [The End] 


% Smith v. Clute, supra, footnote 12; Teders 
v. Rothermel, supra, footnote 4. 


HOSPITAL ROOM SELF-SERVICE 


WO Boston industrial engineers have come forth with a new idea to help 
solve the problem of maximum use of hospital facilities, the Pathfinder reports. 
The shortage of nurses and orderlies, because of low pay and long hours, has 


put out of service 32,100 of the 386,000 beds in voluntary hospitals. 
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engineers spent a year studying every detail of hospital operation, but concen- 
trating on the manpower-wasting private room. The result of their study was a pany tl 
blueprint for a self-service room for private patients, designed to cut costs and hisneel! 
to free nurses from constant attendance’on patients who are well enough to take of the 
A similar set-up was developed and used in Army hospitals 
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The new room uses thirty per cent fewer square feet than the present average. 
At the head of the bed are placed control of daylight through a glass wall, artificial 
light, sickroom accessories, and a two-way microphone connection with nurses. 
Toilet facilities are conveniently placed between adjoining rooms. Boston's 
Peter Bent Brigham Hospital is converting an old dormitory into a new wing, 
consisting of thirty-two of these new Markus-Nocka self-service rooms. 
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Direct Actions... 





Against the Insurer 


By ALBERT LASSITER 


THERE IS A TREND AWAY FROM THE INDEMNITY CONTRACT TOWARD 


THE INSURING POLICY—LOUISIANA 


HAS GONE MUCH FURTHER THAN 


OTHER STATES IN ALLOWING DIRECT ACTIONS AGAINST THE INSURER 


WQCH regulation would seem to be pe- 

7 culiarly applicable to that form of in- 
surance which has come into very wide use 
of late years, that of indemnifying the own- 
ers of vehicles against losses due to negli- 
gence of themselves or their servants in 
their operation and use. The agencies for 
the promotion of comfort and speed in the 
streets are sO many and present such possi- 
bility of accident and injury to members of 
the public that the owners have recourse to 
insurance to relieve them from the risk of 
heavy recoveries they run in intrusting these 
more or less dangerous instruments to the 
care of their agents. Having in mind the 
sense of immunity of the owner protected 
by the insurance and the possible danger 
ofa less degree of care due to that immunity, 
it would seem to be a reasonable provision 
by the state in the interest of the public, 
whose lives and limbs are exposed, to re- 
quire that the owner in the contract indem- 
nifying him against any recovery from him 
should stipulate with the insurance com- 
pany that the indemnity by which he saves 
himself should certainly inure to the benefit 
of the person who thereafter is injured. 
Section 109 does not go quite so far. It 
provides that subrogation shall take place 
only when the insured proves insolvent or 
bankrupt, and leaves the injured person to 
pursue his judgment against the insured if 
solvent without reliance on the policy... . 
Another reason for the legislation is sug- 
gested in the opinion of the Appellate Divi- 


sion of the Supreme Court of New York 
(Roth v. National Automobile Mutual Cas- 
ualty Company, 195 N. Y. Supp. 865), to-wit, 
that it was enacted on the recommendation 
of the state superintendent of insurance to 
make impossible a practice of some com- 
panies to collude with the insured after an 
injury foreshadowing heavy damages had 
occurred, and to secure an adjudication of 
the insured in bankruptcy whereby recovery 
on the policy could be defeated because the 
bankrupt had sustained no loss.” 

These are the words of Chief Justice Taft, 
United States Supreme Court, in the case 
of Merchants Mutual Auto Liability Insurance 
Company v. Smart, 267 U. S. 126, in which 
the New York Statute of 1918 relative to 
the removal of the “no action” clause in the 
liability policy was interpreted and held con- 
stitutional. This decision and opinion was 
read in the October, 1924 term of the Su- 
preme Court, some time before the “new 
deal” and the “fair deal,” and could not be 
said to have been influenced by the “times.” 
These were the thoughts, expressed in no 
uncertain terms, of one of our most able 
jurists, respected by all. There were other 
respected members of the court, and no 
dissenting opinion was filed. 


Courts Lead Way 


The strong indication of the feeling of our 
Supreme Court a quarter of a century ago 





(Special acknowledgment is given to the following articles: Couch, Cyclopedia 


Insurance Law; 
Cyclopedia of Automobile Law and Practise 
11 Tulane Law Review, April, 1937, p. 443, 


Richards, Law of Insurance; Vance, Insurance; Blashfield, 


; Huddy, Cyclopedia of Automobile Law; 


“Direct Rights of Action Against Public 


Liability Insurers: Louisiana Act 55 of 1930,” by G, H. Pierson, Jr.; 15 Tulane 


Law Review, December, 1940, p. 79, “ 


Aspects of A Public Liability and Property 


Damage Policy in Louisiana,” by Ben Miller.) 


Direct Actions Against the Insurer 





should have been sufficient to place the in- 
s‘trance industry as a whole on notice of 
the trend of coming events. It is true that 
the strongest portion of the quoted words is 
dicta and not intended as the holding of the 
case, but many have been saved expense 
and litigation by following dicta in other 
instances. In an earlier opinion in Washing- 
ton, a contract of indemnity insurance was 
attacked on the ground that it was against 
public morals because in effect the policy 
sanctioned crime and satisfied the end result 
of such action. The court, holding the exact 
opposite, said that the public good is served 
by such policies since the loss is lessened in the 
aggregate by the existence of public liability 
insurance. (7axicab Motor Company v. Pa- 
cific Coast Casualty Company, 132 Pac. 393, 
decided in 1913.) Note the court's efforts 
to safeguard the public interest in sustain- 
ing the indemnity policy. This was the gen- 
eral feeling behind the decisions of that 
day—and today. 

The Fifth Circuit Court of Appeals on 
May 7, 1948, in the case of New Amsterdam 
Casualty Company v. Soileau, 167 Fed. (2d) 
767, favorably cited this case in again up- 
holding Act 55 of 1930 of the Louisiana 
Legislature, which grants a direct action 
against the insurer by the injured person 
with or without joining the insured. While 
the organ of the court did not so state, the 
emphasis placed on the protection of the 
public by Chief Justice Taft must have in- 
fluenced to some degree the thinking of this 
more modern court. It was most interesting 
in this connection to note that part of this 
recent opinion stated: “While the policies 
issued by the appellant contained a provi- 
sion that no action shall lie against the 
company until the amount of the insured’s obli- 
gation to pay shall have been fully determined, 
cither by judgment against the insured after 
actual trial or by written agreement of the 
insured, the claimant and the company, such 
stipulation is without legal effect, as Act 
Number 55 of 1930 was written into and 
became a part of the policies issued by the 
insurer in the State of Louisiana.” 

Progress makes demands on the individ- 
ual, whether person or corporation, for the 
good of the whole—the public. Modes of 
travel have always greatly influenced the 
real economy of the world. Possibly the 
greatest single factor outside the insur- 
ance industry has been increased speed of 
travel. Policy contracts have been changed 
innumerable times to accommodate the busi- 
conditions, from the time of the 
sailing ships to our world-travelling 
jet planes of today. Unfortunately (and this 
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ness to 


slow 


word is being used advisedly on the prem- 
ise that private enterprise always loses when 
governmental regulations precede patent 
needs), some state legislatures have deemed 
it necessary to enact statutes directly and 
indirectly affecting policy contracts of in- 
surance companies. We must assume that 
such measures came into existence to remedy 
a situation or situations which the law-making 
body sincerely believed mandatory and, after 
due deliberation and consideration, because 
voluntary methods had not been undertaken, 


Indemnity Contract Replaced 


The automobile public liability and prop- 
erty damage insurance policy, when first 
conceived, was purely an indemnity agree- 
ment between the company and its assured, 
The terms of the contract agreed to make 
whole the named assured for any sum 
of money he was forced to expend be- 
cause of his legal liability arising out of an 
automobile accident, with certain limits and 
conditions. The courts of the several states, 
and federal courts, also, constantly held that 
injured parties had no remedy under this 
contract, and could not bring action against 
the insurance company, even if judgment 
was obtained against the insured and was 
uncollectible because the insured was insol- 
vent or bankrupt. This part of the contract 
was generally spoken of as the “no action” 
clause of the policy. This clause was in most 
cases effective after the named assured be- 
came insolvent or bankrupt, thus leaving 
the judgment creditor with no 
against the company, even though the policy 
had been in full force and effect at the time 
of the accident and ensuing damage. (48 
L. R. A. 184; Huddy, Cyclopedia of Automo- 
bile Law, p. 347.) 


It was natural as time went on for more 
and more persons to become involved in 
this legal situation. It was also reasonable 
to believe that enterprising attorneys would 
these matters to the attention of 
the courts by filing suits and attempting 
to get the courts to hold the clause 
no value in such The courts, how- 
ever, rightfully held that there was noth- 
ing they could do about this situation 
then followed in natural sequence, too, 
the legislatures, composed of many lawyers, 
would take cognizance of this “deplorable 
condition” and pass legislation on the sub- 
ject, whether good or bad. In 1918, New 
York, Massachusetts and Louisiana passed 
acts to remove the “no action” clause from 
policies written in their respective states 
These acts were very similar in that the) 


ILJ—June, 1949 


recourse 


bring 


cases. 





forbade 
vision fe 
in event 
assured 
This 
mg Or 
courts, ¢ 
displaye 
contrac! 
jurists 1 
feasibili 
“entirel: 
protecti 
usually 
suffer. 
these ol 
almost | 


the injt 


trated | 
would 1 


Louisia 

In Lo 
Act Nu 
clause V 
or bank 
gave al 
surance 
attacks 
stood a 
courts ¢ 
equity o} 
they did 
was onl 
proven. 
Number 
to allow 
the insu 
against 
mediate! 
permiussi 
is not ii 
legislatu 


any inst 


spect. [| 
lana sta 


as inter? 


1 
ty] 
Mill 


ren 
can be z 


Direct / 


prem- 
; when 
patent 
eemed 
lv and 
of in- 
e that 
‘emedy 
naking 
| after 
ecause 
rtaken, 


prop- 
n first 
agree- 
ssured, 
. make 
y sum 
id be- 
t of an 
its and 
states, 
Id that 
er this 
against 
lgment 
id was 
; insol- 
ontract 
action” 
in most 
red be- 
leaving 
ecourse 
» policy 
1e time 
re. (48 


l fomo- 


yr more 
lved in 
sonable 
; would 
tion of 
mpting 
iuse of 
s, how- 
s noth- 
ion, It 
oo, that 
awyers, 
ylorable 
he sub- 
&, New 
passed 
se from 
states 


1 


at tney 


ne, 1949 


forbade a policy being written without a pro- 
vision for direct action by the injured person 
in event of insolvency or bankruptcy of the 
assured. 

This was the beginning. A careful read- 
ing of the various decisions of the state 
courts, and some federal ones, too, definitely 
displayed a trend away from the “indemnity 
contract” to the “insuring policy.” Some 
jurists would comment in opinions as to the 
f of a contract of insurance being 
“entirely favorable” to the company, with 
protection only to the named insured, when 
usually a member of the public was the real 
suffer. It is interesting that in 
these old decisions a “strict jurist” would 
almost fall off the bench in his effort to aid 
the injured party, and would become frus- 
trated because his sense of contract law 
would not permit him to do so. 


feasibilit: 


some of 


lLovisiana Legislation 


In Louisiana, in 1918, the legislature passed 
Act Number 253, in which the “no action” 
clause was removed in event of insolvency 
or bankruptcy of the named insured, and 
gave a right of direct action agairist the in- 
surance company to the injured party. Many 
attacks were made on the Act, but it with- 
stood all of them, principally because the 
courts of law took into consideration the 
equity of the matter before them, everi though 
they did not so state in their opinions, This 
was only the opening wedge, as history has 
proven. In 1930, the legislature passed Act 
Number 55, which amended the Act of 1918, 
to allow suit to be brought directly against 
the insured and the insurance company, or 
against the company alone. The courts im- 
mediately interpreted this to mean that the 
permission applies.even though the insured 
is not insolvent or bankrupt, and that the 
legislature has given the right of action in 
any instance. Whether that was the original 
intent, we do not know. We do know, how- 

‘r, that several legislatures have come and 
sone, and no effort has been made to change 
the interpretations of the courts in this re- 
spect. It follows then that the law in Louis- 
lana stands as passed by the legislature and 
as interpreted by the courts. 

Twelve years elapsed between the enact 
ment of the first legislation on the “no action” 
clause, and the amendment thereto. In the 
mterim, few, if any, changes had been made 

the wording of the policy contract. In 

the court in the Soileau case, supra, com- 
the fact that the “no action” clause 
remains in the policy before it. It 
can be assumed that this was the standard 


" 
Still 
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form adopted and used by all companies. 
The Act of 1930 definitely let down the 
bars, and the courts adopted it as a “bless- 
ing in disguise,” not as a “revolutionary 
idea,” as some contended, The more the ar- 
gument, the more the contest of validity of 
the Act, the stronger the opinions and deci- 
sions, until now it seems most certain that 
in Louisiana a direct action by the injured 
party no longer can be questioned seriously. 

During the process of judicial interpreta- 
tion, even the original intent of the jurists 
seemed to have been expanded considerably 
into realms never dreamed of by the legis- 
lators. The policy provides for immediate 
notice by the named insured or his repre- 
sentative to the company after an accident 
has occurred. It now seems that our courts 
hold, or at least are leaning that way, that 
it is full compliance with the condition of 
notice if the injured party makes claim to 
the insurance company or one of its agents 
cr representatives, even though the insured 
never gives such notice. The theory is that 
the policy is now a contract favorable to 
the injured party, and if the company has 
actual notice of the claim, it matters not 
whether the contract specifies otherwise. 
Even the much discussed and litigated ‘‘om- 
nibus clause’ has been interpreted in the 
light of the right of action given to an in- 
jured person direct against the insurance 
company. This would seem far fetched, but 
it has been done. 

In Louisiana, a wife is prohibited from 
suing her husband, except for separation, 
divorce and similar personal marital prob- 
lems. The courts have now held that the 
prohibition of suit is personal to the husband 
and cannot be urged as a defense by an in- 
surance company, when it alone is made 
defendant by the wife in a case where the 
negligence of the husband is alleged to have 
been the cause of the accident. There are 
many cases of this nature readily 
nizable by the 
example, A 


recog- 
law. For 
and B are husband and wife, 
respectively, and are riding in the family 
automobile, which is community  prop- 
erty and in which B has a vested one- 
half interest. A is driving and, due to inat- 
tention, collides with another automobile 
which is also operated negligently. B can 
not sue her husband for injuries sustained. 


companies as 


She can, however, bring suit against the in- 
surer of the car and recover for her ‘per- 
sonal injuries. (Edwards v. Royal Indemnity 
Company, 161 So. 191.) 

\ minor bring suit and 
recover against his father’s insurance com- 
pany. (Ruiz v. Clancy, 162 So. 734.) 


child can also 


413 





Municipalities cannot be sued because of 
tort actions arising out of governmental 
performances, but in event public liability 
insurance is in effect, the insurance carrier 
cannot raise this as a defense. (Rome v. 
London & Lancashire Indemnity Company, 


169 So. 132.) 


The Police Jury in Louisiana corresponds 
to the County Commissioners Court in most 
other states. The general law relative to tort 
action against the Police Jury is identical 
with the law relative to municipalities. 
The courts hold, however, that this same 
immunity from suit does not extend to the 
insurer. (Perrodin v. Thibodeaux, 191 So. 
148.) 

The family relationship has always been 
a sacred right in Louisiana, zealously guarded 
by the legislature and the courts. The funda- 
mental laws of this state have been uprooted 
when an insurance policy intervenes. It 
would thus seem that even this has stemmed 
from the attempt at rigid enforcement of 
the “indemnity agreement” and the “no ac- 
tion” clause thereof—with unforeseen and 
far reaching results. The molehill has now 
become the mountain. 


Other States Follow Trend 


Louisiana has not been alone in this so- 
called modern trend of law-making. As 
stated above, both Massachusetts and New 
York have enacted legislation to protect the 
injured party, The Massachusetts Compul- 
sory Automobile Insurance Act provided 
for an action directly against the insurer by 
a judgment creditor, and the terms of the 
policy cannot contravene this right of direct 
action. The New York Act nullifies any 
clause in a liability policy which deprives an 
injured party of a right to insurance pro- 
tection, and grants a right of direct action 
to an unsatisfied judgment creditor of the 
insured. There are statutes of similar 
intent and purpose in twenty-five other 
states. While none of them seem to have 
gone as far in interpreting the various acts 
to allow direct action under any circum- 
stances, it can be presumed by history in 
Louisiana, and general wording of various 
opinions in these states, that a question of 
time alone intervenes. If the legislatures do 
not take appropriate action, then the courts 
will by judicial interpretation. 
that in most 
action is allowed 
workmen’s 


It is interesting 
direct right of 
the insurer in 
cases. It has been said that direct action 
in certain states cannot be allowed be- 
cause of old statutes forbidding the men- 
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states a 
against 
compensation 


tion of insurance companies in tort litigation. 
In some of these same states, direct ac- 
tions are allowed in workmen’s compen- 
sation .cases, and have been held consti- 
tutional and not in contravention of other 
existing statutes. 

It is also interesting to note that some 
states allow by indirection what is prohib- 
ited by direct action. For example, in Texas 
the insurance company cannot be made a 
party defendant in a tort action, and the 
mention of insurance in any form during 
the trial or in the jury room has been held 
reversible error on numerous occasions, and 
is the general rule rather than the excep- 
tion. It has been held, on the other hand, 
and is law in Texas, that an insurance 
company not taking advantage of com- 
promise offer within limits of the policy 
prior to trial of the case can be held for 
the entire judgment in a suit by insured, 
even though the amount greatly exceeds the 
limits of the policy. In a direct action this 
could not be true because the court and jury 
would know the limits, and human nature 
would take care of the rest. 


Quantum Factor 


Louisiana has gone much further than 
other states in allowing direct action against 
the insurer. It is not now necessary to join 
the insured in the action, but the injured 
party proceeds directly against the company 
alone, whether the named insured is or is 
not insolvent or bankrupt. Perhaps one of 
the motivating causes behind this type of 
act in Louisiana is the fact that jury trials 
in civil cases are a rarity. Possibly the law- 
makers felt that a judge is capable of escap- 
ing the usual feeling of the ordinary layman 
(juror) and can hold himself aloof from 
engaging in the seemingly national pastime 
of “sticking the insurance company.” 
To some éxtent this has proven correct. 
The quantum in damage cases 
than in other states for comparable in- 
juries. This is true even in those cases which 
are tried before a jury in federal courts, 
although the jury verdicts are comparatively 
higher than those of the courts. 
Not long ago attorneys representing in- 
jured persons shied away from the federal 
court because of directed verdicts. This 
Was so even after the courts had held that 
the insurance company could be sued alone 
in the federal court, if a foreign corpora- 
tion, even though the cause of action arose 
between two residents of Louisiana. Now, 
however, certain attorneys seem to preter 
federal jurisdiction because of the slight 
advantage in quantum. 


is less 


state 
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Possibly offsetting the quantum advantage 
in Louisiana, in the aggregate loss picture, 
is the known fact that it is much more dif- 
ficult to reverse the findings of a judge 
on appeal than a jury. This is the case 
even though our appellate courts have the 
right to review both the law and the facts 
and can render decisions based on either or 
both. Often the appellate courts reduce 
the award of the lower court as being ex- 
cessive Without apparent regard to the limit 
of the policy of insurance admittedly 
involved. 

In most instances, suit could not be brought 
in automobile cases in federal court in Louis- 
iana except for the statute allowing direct 
action against the insurer alone. It is a well- 
known statistical fact that the majority of 
such suits involve accidents between Louis- 
jana residents, and the real parties involved 
are residents of the same state. While the 
jury verdicts in federal courts have been sub- 
stantially higher than those obtained in 
similar cases in state courts, these ver- 
dicts are less than those obtained in the 
state courts of some of our neighboring 
states with the aid of local juries. Of 
course, the trial judge in federal court has 
certain powers whereby he can retard in- 
justice as to amount, if he deems it proper, 
and usually does, perhaps realizing the dif- 
ficulty of reversing a jury once it has left 
the jurisdiction of the trial judge. In cases 
properly presented with due regard to the rights 
of the injured party, juries, as a general rule, 
endeavor to deal fairly with insurance com- 
panies. In most cases of excessive verdicts, 
the jury may have received the impression that 
the insurance company was trying to take un- 
fair advantage of the injured party. Then 
the jury “sticks the insurance company.” 
It has also been evident that many defense 
attorneys take a defeatist attitude with re- 
spect to insurance cases, spending the en- 
tire time to “keep the record” for the appellate 
court. This is of importance, but it is a 
known and recognized fact that it is much 
easier to hold a favorable verdict on appeal 
than to reverse an unfavorable one. In “keep- 
ing the record” one often antagonizes the 
jury unintentionally, as laymen do not un- 
derstand the rules of evidence and proce- 
dure. It seems of prime importance under 
the present rules of procedure in federal 
court to obtain as favorable a result from 
the jury as possible, since seldom does the 
appellate court disturb the jury’s findings 
unless outrageous, 


In certain instances, other states have held 
that direction actions are indicated. The New 
York courts in upholding the statute before 


Direct Actions Against the Insurer 


referred to have leaned to such procedure. 
(27 N. Y. McKinney’s Consolidated Laws, 
Supp. 1933.) (Schoenfeld v. New Jersey Fi- 
delity Insurance Company, 197 N. Y. S. 606; 
Veiss v¥ New Jersey Fidelity & Plate Glass 
Insurance Company, 228 N. Y. S. 314.) Sim- 
ilarly, the Massachusetts courts in passing 
on the statute concerning the “no action” 
clause have indicated their thoughts as lean- 
ing to direct action. (Massachusetts Gen- 
eral Laws 1932.) “The policy required 
the assured to give notice to the insurer 
and to cooperate with it, but it also 
must provide that a violation of its terms 
would not defeat the policy so as to bar 
recovery against it by a judgment creditor 
... If it be assumed that the defendant did 
not receive notice from the assured, for which 
the contract called, it would still be liable 
to plaintiff because of terms of its contract of 
insurance.” Vance v. Burke, 166 N. E. 761, 
and HWarecki v. United States Fidelity and 
Guaranty, 170 N. E. 49. 

In a Pennsylvania case, it was held that no- 
tice can be given either by the assured or by 
any person injured. Morris v. Bender, 177 
Atl. 776, citing McClellan v. Mandants, 169 
Atl. 760. 


In addition, the United States Supreme 
Court has held that the New York statute 
subrogated the injured to the rights of 
the insured. A Circuit Court of Appeals 
case arising in California points out that 
such actions by injured parties give them 
a “cause of action no less, but also no 
greater,” than the insured’s, and that the “in- 
jured person could be in no better position 
than insured.” A Tennessee court allowed 
a school child to sue an insurance com- 
pany directly on a liability policy issued to 
a county and bus operator, “being a third 
party beneficiary contract.” 


Objections to Direct Action 


The principal objection to a direct action 
against the insurance company is based on 
the premise that it causes “bad law” and 


excessive verdicts. Some 
arisen from the right of 
as illustrated in the marital status in 
Louisiana suits. It is difficult to state 
whether excessive verdicts are or are not 
caused by direct action in view of the pro- 
nounced trend of the world today in matters 
of economy. The courts have taken judi- 
cial knowledge of the inflationary dollar and 
have held that it is within the province of 
the jury to do so, At least some of the 
excessiveness, if stich does exist, can be 
called economic rather than legislative or 
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“bad law” has 


direct action, 





procedural. It would prove burdensome to 
this article to cite specific examples and 
an adequate number of comparative cases of 
various jurisdictions, but many such cases are 
at hand. The many and varied pleas and 
motions filed to defeat the direct action have 
all been because of the feeling in defense 
that a fair decision will not be rendered if 
the insurance company alone is the defendant. 


Assuming that there is weight to this latter 
feeling, who is the direct loser? Rates and 
premiums are based on a formula or formu- 
las which give due credence to losses and 
expenses. The buying public is charged a 
premium in accord therewith, subject to 
certain state regulations. In the event 
the losses ever become too burdensome in 
that the premium necessarily charged is 
prohibitive to the consumer, the insured, 
then the public will have to balance its own 
welfare to determine its future course, eco- 
nomically and socially. The public must 
accept the cold fact that the insurance 
industry long ago supplanted the railroad 
as the backbone of the nation’s financial 
makeup. Perhaps education of the public 
as to its privileges and responsibilities would 
overcome most of the real objections to di- 
rect actions. One sound juror is worth suf- 
ficiently more to the defense than a technical 
point of law based on outmoded procedure. 


There can be no privilege without a cor- 
responding obligation. This is evident and 
true in direct actions against an insurance 
company. Since the right is primarily in the 
interest of the injured person, a member 
of the public, it becomes the duty of each 
citizen to protect his own interests by safe- 
guarding the rights and interests of the 
insurance company, as well as of his fellow citi- 
zen. There is also a definite obligation on 
the part of the trial and appellate judges to 
comb out any discrepancies based on false 
reasoning, however honest, on the part of 
jurors and judges. Perhaps this obligation 
is greater on the appellate judges for the 
reason that they are in the enviable position 
of considering the case without local influ- 
ences and prejudices. When these conditions 
are recognized and accepted graciously, ulti- 
mate results will be far more pleasing to all 
parties involved in future litigation than in 
present procedure wherein the question of 
insurance is verboten. 

The practice of hiding the insurance car- 
rier in lawsuits has come almost to the 
absurd point in certain jurisdictions. It. is 
common knowledge that few suits are ever 
brought to trial where the defendant is not 
insured. As soon as a Citizen is selected 
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for jury duty on a tort case, he believes 
there is insurance involved and takes “judi- 
cial cognizance of the fact,” whether it be 
true or not. The result of his thinking is the 
same in any case. In most vicinities, he 
does not have to guess, since certain lawyers 
in time become well known as insurance 
attorneys and their appearance in any type 
of case is signal to one and-all that insur- 
ance must be involved. So what is admitted 
to the jury, beyond the proven facts, is that 
an insurance policy is involved and any ver- 
dict given will be paid by a corporation 
whose purpose is to protect the injured 
party. The jury does not have the benefit of 
knowledge of the limits of the policy, nor 
of any of its provisions, except in rare 
cases. None of them is familiar with the 
terms and intents of policy contracts, for 
if they were they would not be on the 
jury, having been challenged by one or 
the other party involved. It seems that 
the jury might bring in verdicts of a lesser 
amount if it knew the coverage was limited 
and not “unlimited.” 


The insurance lawyer is not allowed to 
help educate the jurors concerning the pub- 
lic’s responsibility where the action is not 
direct. He cannot point out to the jury 
that the insuring public must eventually 
pay any verdict rendered. He cannot argue 
the point of being fair and square with an 
insurance company as a juror would be if 
an individual were involved. This argument 
is effective in calling to the attention of 
the individual citizen who is trying to do his 
civic duty that he is on his honor. Except 
to the basically dishonest person, this is the 
most convincing argument one can give, 
and opposing counsel cannot answer it, or 
even try to answer it, if he is smart. 

y is barred from 
submitting to the jury, where direct action 
is prohibited, that the insurance company 
desires to be fair with plaintiff and is not 
asking that unfair advantage be taken of 
the injured person with whom natural sym- 
pathy lies. To the contrary, the jury must 
believe that the insurer has made no effort 
to make whole the injured person, but to 
the contrary has spent a huge sum of money 
for the sole purpose of defeating the claim, 
whereas, where direct action is allowed, the 
attorney can, within the rules of evidence, 
convince the jury that the insurer has made 
every effort deal fairly with 
the injured person but has been prevented 
by action of one of a thousand things. It 


The insurance attorney 


possible to 


has been done. 


(Continued on page 464) 
ILJ—June, 1949 


T l" 
Wi. 
less, w 
seems 
on the 
tion o 
and 0 
transla 
counsel 
up the 
the pa: 
insural 
honest 
interes 
as is 
the sh 
given | 
haps ¢ 
clarify 


leased 
munici 
lease ri 
lishing 
In an 
for the 
munici 
lease 
“Les 
harmle 
for da 
about 
person: 
the te 
forman 
the les 


The “S 





lieves 
“judi- 
it be 
is the 
es, he 
Lwyers 
irance 
vy type 
insur- 
nitted 
is that 
y ver- 
ration 
njured 
efit of 
y, nor 
1 rare 
th the 
ts, for 
mn the 
ne or 
s that 
lesser 
imited 


ved to 
e pub- 
is not 
e jury 
ntually 
argue 
ith an 
1 be if 
‘ument 
ion: of 
do his 
Except 
; is the 
1 give, 
r it, or 


| from 
action 
mpany 
is not 
ken of 
il sym- 
y must 
» effort 
but to 
money 
claim, 
ed, the 
idence, 
s made 
vy with 
vented 
igs. It 


ze 464) 
1e, 1949 


How the Underwriter 
Looks at the “Save-Harmless” Clause 


WHEN SUCH A CLAUSE ALSO REQUIRES THAT THE LESSOR 


BE INCLUDED IN THE 


LESSEE’S 


POLICY AS AN ADDITIONAL 


ASSURED—IT’S LIKE WEARING BOTH A BELT AND SUSPENDERS ... 


\ TITH no thought of bringing about 
sweeping reforms, it seems, neverthe- 
less, worthwhile to direct attention to what 
seems to be ignorance or sheer indifference 
on the part of the lay public in the formula- 
tion of “save-harmless” portions of leases 
and other agreements. In this instance, 
translate “lay public” to mean the legal 
counsel employed by the layman in drawing 
up the instrument. Lack of knowledge on 
the part of the average attorney concerning 
insurance practices and coverages, plus an 
honest desire to see to it that the client’s 
interests are thoroughly protected as far 
as is possible by the shifting of liability to 
the shoulders of the “other party” have 
given birth to some fantastic results. Per- 
haps a concrete illustration will serve to 
clarify what is meant. 


Typical ‘‘Save-Harmless’’ Clause 


A certain professional baseball club has 
leased from a municipality the use of the 
municipal grandstand and athletic field, the 
lease running on an annual basis, and estab- 
lishing the ball club as the general lessee. 
In an attempt to shift the entire liability 
for these premises onto the ball club, the 
municipal law department has drawn a 
lease containing the following clause: 

“Lessee further agrees to keep and save 
harmless said lessor from any suit or claim 
lor damages or injuries sustained in or 
about the said premises by any person or 
persons from any cause whatsoever during 
the term of this lease. To insure per- 
formance of this paragraph of the lease, 
the lessee agrees to carry in full force and 


The “Save-Harmless” Clause 


By FRED J. PABODY 


effect, with the City of Blank named as 
co-assured during the term hereof, liability 
insurance. Such policy shall be issued 
for the benefit of any persons thus damaged 
or injured, and shall be filed with the City, 
and shall be maintained in full force and 
effect for the entire term of this lease, 
even though baseball is only played on 
said premises during the baseball season.” 

The foregoing, we think, is typical of 
many “save-harmless” clauses seen by the 
underwriter in the course of business during 
any given year. Let us consider its implica- 
tions. 

The city has transferred its liability for 
damages or injuries arising from any cause 
whatsoever to the ball club. It is outside 
the question to remark that this does not 
debar the filing of a lawsuit against the 
city by an aggrieved person, any damages 
assessed being recoverable from the lessee 
by virtue of this clause. 


If the city had stopped after thus clearly 
and simply transferring its liability, the 
solution would be simple. To the ball 
club’s liability contract would be added 
contractual liability coverage, the premium 
for which we speculate, would be approxi- 
mately 25% of the basic premium for the 
normal exposure, since under the agree- 
ment the ball club assumes the city’s re- 
sponsibility as to claims arising from any 
cause whatsoever. If, as in some cases, the 
city had shifted only such liability as might 
accrue through the activities of the ball club 
alone, a somewhat lower premium might 
be charged. However, this is beside the 
point. 
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Conflicting Interests 


Confusion arises through the further 
stipulation in the agreement requiring the 
carrying of insurance under which the city 
shall be named as “co-assured”. If this 
requirement were carried out to the letter 
by the ball club, both parties would find 
themselves holding a policy which attempts 
to cover the interest of inherently inimical 
interests, This may be all right under an 
ordinary contract outside insurance, but 
where a dividing line between liabilities is 
recognized and even emphasized by the 
insertion of a “save-harmless” clause, it is 
pure folly to expect one restrictively-worded 
instrument to perform to the satisfaction 
of both parties. Please 
point. On the one hand, we have the 
lessee, whose normal liabilities would be 
created by his ball-playing activities. On 
the other hand, we have the lessor, whose 
normal loss-potential would rest in the 
condition of the premises, assuming that 
he accepts responsibility for general main- 
tenance thereof. The intention of the 
“save-harmless” agreement, in the case cited 
here, is to transfer to the lessee all of the 
risk which would otherwise rest upon the 
lessor. The instrument by which the trans- 
fer is effected is the contractual liability 
endorsement, which becomes a part of the 
insurance contract executed purely for the 
interest of the But, in a praise- 
worthy attempt to wear belt and suspenders 
both, the lessor shrewdly demands to be 
included in the lessee’s policy as an addi- 
tional assured. The intent of the con- 
tractual liability clause is thereby defeated, 
and all that is left is an insurance freak, 
attempting to ride off in all different 
directions. 


reflect on this 


lessee. 


Underwriting Problem 


All of this could be reasonably dismissed 


as a tempest in a teapot but for the 
stubborn refusal of the majority of lessors 
to revise their requirements in any way. 
Unfortunately municipal law departments 
seem to be the worst offenders. In 
desperation, underwriters have been forced 
to adopt numerous ruses, which apparently 
comply with the terms of leases such as 
quoted above, but which actually revert 
to well-established insurance principles in 
a concealed manner. It seldom does any 
good to try to explain to the author of 
such a lease that he has overlooked a well- 
defined underwriting principle, and that his 
requirements could be satisfactorily met in 
another fashion, 
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An atmosphere of sus- 


picion seems to attend any effort to rectify 
legal ambiguities when undertaken by the 
insurance underwriter. 

Unfortunately some underwriters tend 
to become confused by the problems created 
in the preparation of leases, and if not 
intelligently supervised by higher authority, 
may be prone to give in to the demands of 
the lessor and fabricate whatever type of 
legalistic sport is called for by the lease. 

The foregoing situation need not have 
arisen if the lessor had been content to 
insert in the lease only the first sentence 
of the “save-harmless” clause quoted, plus 
such other stipulation as might be desired 
whereby the lessee would be required to 
carry insurance with such-and-such limits, 
and to file a copy of such policy with the 
lessor (subject to ten-day cancellation clause 
if permitted by underwriting regulations). 
If the lessor still insisted on being named 
as an assured, then the contractual liability 
endorsement might be omitted from the 
policy, the save-harmless clause stricken 
from the lease, and a straight liability con- 
tract issued naming the lessor additionally, 
if permitted, and charging the customary 
25% additional premium. Either one or 
the other device would be acceptable, but 
certainly not both! 


Commonly Used Form of Lease 


To cite another commonly used form, 
we have the following clause inserted in a 
lease between the general lessee of a build- 
ing and the “general sub-lessee”, to wit: 

“Lessee agrees that, at all times during 
the term thereof, to save and hold harm- 
less the lessor from any and all liability, 
cost, damage or expense occasioned by and 
every injury to the person and/or property 
of any person or persons, in, upon, of 
about the demised premises whether such 
injury be occasioned by the use of said 
premises by the Lessee, the condition of 
premises, or any other cause, 
for which the liable, and _ the 
Lessee further agrees at Lessee’s expense 
to procure and carry general liability in- 
surance. insuring the Lessor and 
Lessee against any and all such liability 


” 


from 


Lessee is 


said 


loss. 

Here, again, is another legal maneuver 
obviously surrounded by the best of inten- 
tions, but resulting only in confusion. The 
lessor imposes upon the lessee contractual 
liability as to any injury, or damage, sus- 
tained by anyone whomsoever, and caused 
by (1) the use of premises by lessee, (2) 
the condition of premises, or (3) from any 
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other cause, for which the lessee is liable 
One suspects that it was the intention of 
the attorney for the lessor to transfer to 
the lessee such liability as would in the 
“save-harmless” clause rest 
normally with the lessor—such as liability 
for inherent defects in the building, of 
which the lessor had or should have had 
knowledge, etc. However, from the inser- 
tion of the words “for which the lessee is 
liable”, one infers that the clause merely 


absence of a 


saves the lessor harmless from the expense 
of being joined as a defendant in a lawsuit 
brought against the lessee and arising out 
of some action or condition for which the 
lessee would have been liable even in the 


absence of the “save-harmless” agreement. 


However, going on to the next phrase, 
we find that the lessee must secure liability 
insurance “insuring the lessor and lessee” 
What does this mean? Possibly the lessor 
would argue that this calls for the issuance 
of a policy naming both parties as jointly 
insured; but from an underwriter’s stand- 
point, it might well mean that a contract 
naming only the lessee, containing a con- 
tractual liability endorsement, would suffice. 
Whatever the intent, this is an ambiguity, 
and ambiguities have no place in leases, or 
in any other legal instrument. 


Alteration of Leases Suggested 


The use of the 
and the construction of insurance coverage 


“save-harmless” clause, 
to meet its impositions, represent a meet- 
ing-point of apparently conflicting legal 
formulas. It must be granted that, by 
and large, the legal profession knows what 
it is doing when it sets out to protect the 
lessor’s interest. However, the profession 
is disregarding the fact that the liability 
insurance contract, to obtain the advan- 
tages of uniformity and to escape constant 
litigation, is necessarily a comparatively 
inflexible instrument (and particularly so 
since the advent of Public Law 15). The 
insurance underwriters want to go along 
with their and their 
attorneys in way, but the task is 
unnecessarily complicated by the indifference 
being displayed toward the basic principles 
of underwriting. 


assureds assureds’ 


every 


Well may the lawyer say, 
“Why don’t you fellows fix up your con- 
tracts From a purely practical 
standpoint, it would be considerably easier 


to suit?” 


for the attorney to “fix up” his lease con- 
ditions to fit structure that has 
been erected over a period of years by trial 
and error, and piloted to its present form 


into a 


The “Save-Harmless” Clause 


by more or less conclusive litigation. ‘“Save- 
harmless” clauses are unnecessarily verbose 
and lengthy, and if the attorney is at all 
sensible of his client’s real welfare, he will 
see to it that any such agreement is arranged 
to fit into present underwriting practices 
with a minimum of friction. Actually, the 
result will be much healthier for all con- 
cerned, both legally and economically speak- 
ing. 


These paragraphs have been written 
under the assumption that the “save-harm- 
less” clause will continue to flourish among 
leases and other types of agreement. From 
a purely Utopian standpoint, it would be 
immeasurably better if this species of clause 
were omitted entirely. years ago, 
E. W. Sawyer, now general counsel for 
The National Association of Insurance 
Brokers, remarked in an address that any 
contract which interrupts the normal flow 
of liability serves only to increase insurance 
and create confusion. Practically 
situation under which liabilities of 
subscribing parties are contemplated could 
be handled more economically and more 
to the satisfaction of all concerned, he 
said, if contracting parties would let lia- 
bility take its normal course and buy insur- 
ance against the normal risk. 


Some 


costs 


any 


To this may be added the reflection that 
certainly, omission of “save-harmless” clauses 
would avoid legal-insurance “rhubarbs” of 
the type cited herein. It has been said 
that occasionally it is safer to say nothing 
at all than to say the wrong thing, which 
axiom has a peculiarly strong application 
in this context. 


Specifically, where two parties enter a 
contract over the occupancy or use of one 
property, the optimum arrangement would 
be for the lessee to purchase an insurance 
policy covering him against such liability 
as may be imposed against him by law, 
omitting any reference to the lessor. He 
may also purchase another policy, naming 
the lessor as sole assured, covering lessor 
against his arising out of the 
existence of the demised premises. A stipu- 
lation in the lease requiring this arrange- 
ment would not be 
would 
scurities 
harmless” 
would 
and in 


liabilities 


objectionable, and 


involve none of the possible ob- 
“save- 
This routine 
owner, 
considerable 
embarrassment in the event of future pres- 
entation of claims arising through accident 


on the premises. [The End] 
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encountered in so many 
clauses now in use. 
involve no expense to the 


fact might save him 
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\ ] ITH the ever-growing economic inter- 
! dependence of individuals and nations, 
there exists a concomitant tendency for law 
and economics continually to gravitate closer 


and closer together.’ Particularly manifest is 


this trend in the insurance field. The crea- 
tion and enforcement of insurance contracts 
impinge at every turn upon the public inter- 
est? and vitally affect the social and economic 
welfare of individuals. 

This must lead to the ultimate recognition 
that in insurance, legal rule and economic 
principle are but the concavity and con- 


1See McNiece, Cases and Materials on the 
Law of Torts (1947), pp. v-vi. 

? That insurance is a matter of intense public 
interest is clearly evidenced by the multitude 
of American statutes referring specifically to 
insurance practices. Nor can it longer be seri- 
ously contended that insurance is of purely 
local concern. The outmoded view of Paul v. 
Virginia, 8 Wall. 168 (U. S. 1868)* has been 
replaced by the realistic recognition that in- 
surance can be ‘interstate commerce’’. U, 8. 
v. South-Eastern Underwriters Association [5 
CCH Fire and Casualty cases 194], 322 U. S. 
533 (1944). That Congress has not seen fit to 
implement the broad powers it possesses in the 
insurance field in no wise indicates that insur- 
ance law does not possess implications of na- 
tional scope. Congress has merely chosen, at 
least for the present, to leave the fleld to the 
states, having declared: ‘‘The business of in- 
surance, and every person engaged therein, 
shall be subject to the laws of the several states 
which relate to the regulation or taxation of 
such business.’ 59 Stat. 34 (1945), 15 U. S. C. 
Section 1012 (1946). 

* The extent of the relationship of economic 
development and jurisprudence is well summa- 
rized by Dean Young B. Smith in ‘‘Jurispru- 
dence 1904-1929," A Quarter Century of Learning 
(1930), pp. 114-115: ‘‘With the rise of the 
urban communities, the greater interdependence 
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vexity of the single lens of general policy,’ 
To ignore this fact is to chance the invidious 
probability that legal rules will calcify and 
become divorced from basic social values. 
In order to prevent this deterioration into 
a set of fixed and unyielding “principles,” 
constant and vigilant re-evaluation of con- 
cepts is necessary to enable legal concepts 
to keep pace with adjustments in external 
variables.* 


The requirement of insurable interest in 
property insurance, like most legal abstrac- 
tions, has developed over the centuries 
primarily through judicial resolution of rel- 
atively isolated problems. Seldom have the 


of men due to the specialization of labor, the 
concentration of wealth through the agency of 
the commercial corporation, the mass produc- 
tion of goods, the expansion of credit, free 
schools and increased leisure for the masses, 
man found himself in a new world. His changed 
environment made him conscious of needs and 
desires hitherto unfelt. New interests sprang 
into being and old interests faded away. The 
clash of these new interests created new prob- 
lems of major importance and interest values 
changed. The rules of law which had developed 
through the ages to foster or curb old desires 
were impotent to effectuate the adjustments 
which had to be made.”’ 

‘The great need of integrating legal and 
economic factors has prompted some of the ad- 
vanced thinkers to recommend sweeping reor- 
ganization and reorientation of legal training. 
See Lasswell and McDougal, ‘‘Legal Education 
and Public Policy: Professional Training in 
the Public Interest,’’ 52 Yale Law Journal 203 
(1943). The excellent analysis by Professor 
Lasswell and Professor McDougal points up the 
difficulties of the integration process and the 
pitfalls to be avoided. ‘‘Heroic, but random, 
efforts to integrate ‘law’ and ‘the other social 
sciences’ fail through lack of clarity about what 
is being integrated, and how, and for what 
purposes. Lip-service is paid to the proposi- 
tion that legal concepts, institutions, and prac 
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PRESENTLY OF THE LAW 


iD ASSOCIATED WITH SCADDEN, 


courts examined the entire picture in terms 
of meaningful underlying policies, and the 
myopic views of older cases, canonized by 
precedent, often reflect themselves too brightly 
in later years to the detriment of sound 
modern analysis. Since the insurable-interest 
question is a phase of the insurance problem 
which intimately concerns the buyer, the 
trade, the home-office counsel, the specialist 
and the general legal practitioner, it is the 
very warp and woof of the enforcibility of 
insurance contracts. Without the prerequisite 
of insurable interest, the contract is un- 
equivocally unenforceable. No conduct on 
the part of the insurer, verbal or nonverbal, 


can be relied upon to constitute a waiver® 
or an estoppel® to assert the defect. To 
further illustrate the strong public policy 
enunciated in this requirement,’ it is only 
necessary to realize that the incontestability 
clause typically found in life insurance con- 
tracts does not operate as a bar to a defense 
rooted in the lack of insurable interest.’ The 
defense is similarly available notwithstand- 
ing the fact that the policy sued on is in a 
valued form.® Because the business of in- 
surance is at the very nucleus of the modern 
commercial economy and because the gen- 
eral public is a gigantic daily consumer of 
the insurance product, a legal requirement 
which permits the insurer’s escape from con- 
tractual liability in such sweeping terms must 
be constantly re-evaluated for utility and cor- 
respondence to social and economic practices 
and expectations. 

In defining insurance interest, it is most 
helpful to define the words individually, and 
then taken together. Insurance properly 
viewed is a contract “whereby one party .. . 
is obligated to confer benefits of pecuniary 
value upon another party dependent 
upon the happening of a fortuitous event 
in which the insured or beneficiary has, or 
is expected to have at the time of such hap- 
pening, a material interest which will be 
adversely affected by the happening of such 
event.” ”® Interest is traditionally defined 
in terms of rights in the insured property,” 
but it may also be characterized as such a 
relationship to property as makes a happen- 
ing adversely affecting the insured property 





tices are instrumental 
organizing foci . . 
lapping, legal 
straction.’’ 

5 Fidelity-Phenix Fire Insurance Company of 
New York v. Raper [4 CCH Fire and Casualty 
Cases 75], 242 Ala. 440, 6 So. (2d) 513 (1941). 

* Patterson v. Durand Farmers’ Mutual Fire 
Insurance Company [2 CCH Fire and Casualty 
Cases 40], 303 Ill. App. 128, 24 N. E. (2d) 740 
(1940) (no estoppel by acceptance of premiums 
or by acts and conduct tending to acknowledge 
that insurable interest existed); accord, Barton 
v. Mercantile Insurance Company of America, 
127 Kan. 271, 273 Pac. 408 (1929); Abraham v. 
New York Underwriters Insurance Company, 187 
8. C. 70, 196 S. E. 531 (1938); American Insur- 
ance Company v. Edwards, 78 S. W. (2d) 1020 
(Tex. Civ. App., 1935); Liverpool & London & 
Globe Insurance Company v. Bolling [2 CCH 
Fire and Casualty Cases 534], 176 Va. 182, 10 
S. E. (2d) 518 (1940). 

It has even been held that the defense is avail- 
able despite the fact that both insurer and 
Insured in good faith believed the insurable 
interest existed. Davis-Wood Lumber Company 
v. Insurance Company of North America et al., 
14 So. 760 (La. App., 1934). 

‘Taylor, ‘‘The Law of Insurable Interest in 
North Carolina,’ 24 North Carolina Law Re- 
view 247, 250 (1946) points out that ‘‘there is 
8eneral recognition among the courts of factors 


only; but the main 
. are still time-worn, over- 
concepts of highest level ab- 


Insurable Interest in Property 


extrinsic to contracts of insurance which war- 
rant abridging ‘freedom of contract’ in the in- 
terest of a greater ‘public policy’ which can 
be effectuated only by the supervising hand 
of ‘the law’.’’ On the same point see also Pat- 
terson, ‘‘Insurable Interest in Life,’ 18 Colum- 
bia Law Review 381, 383-385 (1918). 

8 Dakota Life Insurance Company v. Midland 
National Bank, 18 F. (2d) 903 (CCA-8, 1927), 
rev'd on other grounds, 277 U. S. 346 (1928); 
Home Life Insurance Company v. Masterson, 
180 Ark. 170, 21 S. W. (2d) 414 (1929). But 
ef. Bogacki v. Great-West Life Assurance Com- 
pany, 253 Mich. 253, 234 N. W. 865 (1931). 

® A valued policy is one stipulating in advance 
an agreed valuation for the subject matter, 
such as a policy insuring a vessel ‘‘valued at 
five hundred thousand dollars.’’ Barring mis- 
take or fraud the valuation is binding on the 
parties. But the insurer may still claim that 
there was no insurable interest. Lighting Fiz- 
ture Supply Company v. Pacific Fire Insurance 
Company, 176 La. 499, 146 So. 35 (1933). 

10 New York Insurance Law, Section 41. The 
statute in the same section goes on to define 
a “fortuitous event’’ as ‘‘any occurrence or 
failure to occur which is, or is assumed by the 
parties to be, to a substantial extent beyond 
the control of either party.”’ 

1 Professor Vance frames his definition of 
insurable interest largely in terms of the policy 
against wagering. ‘‘The term ‘insurable in- 
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economically disadvantageous to the interest- 
holder.” Insurable interest, then, is that 
kind of relationship to an occurrence, or, 
traditionally viewed, that kind of interest in 
the property insured, which a claimant must 
show in order to have a legally enforceable 
claim to recovery. As to when insurable 
interest must exist, there is a sharp conflict 
of authority. Some jurisdictions require the 
insurable interest to exist both at the incep- 
tion of the policy and at the time of the 
loss.*. Many others hold the presence of 
the insurance interest at the time of loss 
sufficient, merely demanding entire good 
faith in the insured at the inception.” 

The objective of this study is to restate 
generally the types of insurable interests 
which have merited judicial recognition, fol- 
lowed by a critical analysis of the three poli- 
cies supposedly underlying this sui generis 
requirement. These three policies are the 
policy against wagering, the policy against 
rewarding and thereby tempting the destruc- 
tion of property and the policy of confining 
insurance contracts to indemnity. Upon 
the report of observed judicial conduct and 
the analysis of the purposes of the require- 
ment, a re-evaluation of the entire concept 
will be set forth. 


Insurable Interest Concept 
as Working Tool 


In any recovery upon a contract of prop- 
erty insurance, there is always an enthymeme 
with the suppressed premise that an insurable 


terest’, in its broadest sense, is applied to that 
‘interest’ which the law requires a person mak- 
ing a contract of insurance to have in the 
thing or person insured in order that the con- 
tract creating rights and duties so highly 
dependent upon chance may escape the condem- 
nation visited upon wagers."’ Vance, Insurance 
(2d ed., 1930), Section 47. The same author 
points out the need of sharp distinctions be- 
tween contracts relating to destruction of or 
damage to property, and those relating to the 
death or injury of persons. ‘‘The interest in 
property which the law will allow to be insured 
must be composed of such valuable relations 
with respect to the property as the law will 
recognize and enforce. The contract must pro- 
vide indemnification for possible loss of a legal 
interest susceptible of pecuniary valuation. 
Nothing less will take the contract out of the 
class of forbidden wagers. The interest re- 
quired to relieve insurance relating to persons 
of the taint of speculation in human life is 
quite different. Many of the most important 
personal relationships may exist under circum- 
stances that render them incapable of pecuniary 
estimation. The theory of indemnifying loss 
cannot be consistently applied. Hence in life 
insurance the courts find the required insurable 
interest in such relationships between the per- 
son procuring the insurance and the life in- 
sured as are believed to negative the existence 
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interest exists. While the premise is merely 
implicit in most actions, there are numerous 
instances in which the courts have expressly 
concerned themselves with the requirement, 
and discussion of those instances is profitable 
for analytic purposes. 

The range of interests embraced within 
the category “insurable” is not coextensive 
with the law of property interests generally, 
but rather includes property interests and 
runs indeterminately beyond. It is not the 
object of this study to conduct encyclopedic 
forays into the substantial body of case-law 
learning in an effort to tabulate every pos- 
sible shade of interest which has been recog- 
nized by courts as having an insurable quality, 
Instead, the purpose here is to schematize 
an otherwise unconnected mass of judicial 
precedents under four broad groupings, which 
generically embrace all the separate in- 
stances. Such systemization, it is believed, 
not only reduces the problem to more work- 
able proportions but also is a mnemonic aid, 

As seen through the eyes of modern 
courts the insurable-interest concept pos- 
sesses four main heads. The first and broad- 
est heading embraces property rights, whether 
legal or equitable. The second and closely 
allied category includes those types of in- 
terests which are reflected in contract rights. 
The possibility of legal liability as a result 
of the insured event is the third division, 
while the fourth is the controversial residuum 
category of “factual expectation of damage.” ° 





of an intent to speculate in human life. These 


relationships are not necessarily legal. They 
may be only factual.’’ Jbid., Sections 48, 49. 

Another widely accepted definition of an in- 
surable interest in property is that of Richards, 
Insurance (4th ed., 1932), Section 24° ‘‘A per- 
son has an insurable interest in property, when- 
ever he has a right in or against the property, 
or a right derivable out of some contract about 
the property, or a legal liability to make good 
the loss."’ 

2 New York Insurance Law, Section 148. 
“|. [T]he term ‘insurable interest’ . . . shall 
be deemed to include any lawful and substan- 
tial economic interest in the safety or preser- 
vation of property from loss, destruction or 
pecuniary damage."’ 

143 Womble v. Dubuque Fire & Marine Insur- 
ance Company [3 CCH Fire and Casualty Cases 
577], 310 Mass. 142, 37 N. E. (2d) 263 (1941); 
Howard v. Lancashire Insurance Company, 11 
Can. S. Ct. 92 (1885). This result is sometimes 
compelled by statute. See California Insurance 
Code, Section 280. 

4 Davis v. New England Fire Insurance Com- 
pany, 70 Vt. 217, 39 Atl. 1095 (1897). See also 
Hooper v. Robinson, 98 U. S. 528 (1878); Sun 
Fire Insurance Company v. Merz, 64 N. J. L. 
301, 45 Atl. 785 (1900). 

8 Patterson and McIntyre, ‘‘Unsecured Cred- 
itor’s Insurance,’’ 31 Columbia Law Review 212, 
225 (1931). 
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Property Right 

In the law of insurable interest, an in- 
terest, operationally considered, is such a 
relation to property that an adverse occur- 
rence may result in economic disadvantage 
upon the happening. In the usual course 
of events, the absolute owner of a unit of 
property is the individual most likely to 
suffer economically from its destruction. To 
borrow from the Hohfeldian schema, an 
absolute owner of property possesses a cer- 
tain aggregate of rights, privileges, powers 
and immunities. This very same aggregate 
in legal semantics bears the appellation 
“interest,” "® instantly demonstrating the 
ambiguity of reference of that word. This 
ambiguous equating of “interest” and owner- 
ship concepts and the usual association of 
economic disadvantage with ownership, has 
channelled juridical analysis of insurable 
interest into sharp property lines. It is not 
too much to say that the judicial quest for 
an incident ownership is the largest factor 
to be considered in any discussion of insur- 
able interest, whether the purpose be re- 
statement, re-valuation or reform. 


Thus it is that to courts, thinking in terms 
of property interests, insurable interest con- 
tains a distinct in rem connotation in the 
sense that the insured is required to have 
an enforceable interest in the res, the destruc- 
tion of which constitutes the insured event. 
A very common formulation of the property- 
right grouping is in the terms, “an interest 
that would be recognized and protected by 
the courts.” This in essence is the con- 
ception of a property interest in the thing 
insured; the test seemingly is whether a 
court would enforce the interest in the prop- 
erty if the question should arise in an own- 
ership controversy.” 


“ Restatement of The Law of Property, Sec- 
tion 5 (1936). 

" Bassett v. Farmers & Merchants Insurance 
Company, 85 Neb. 85, 87, 122 N. W. 703, 704 
(1909); ef. Miller v. Stuyvesant Insurance Com- 
pany, 223 App. Div. 6, 9, 227 N. Y. Supp. 326, 
329 (1st Dep't, 1928) (‘‘An interest must be 
established—ownership, possession, a lien or 
such equitable interest as a stockholder has in 
corporate property.’’); Hessen v, Iowa Automo- 
bile Mutual Insurance Company, 195 Iowa 141, 
143, 190 N. W. 150, 152 (1922). (“If a person 
has no interest, legal or equitable, in the thing 
insured, it is viewed in law as a mere wager, 
and the courts will not enforce such a con- 
tract. . . . A person has no insurable interest 
in a thing where his only right arises under 
a contract which is void or unenforceable either 
at law or in equity.’’) 

*The concept that insurable interest is an 
Interest in property that courts will enforce 
Stems from Lord Eldon's opinion in the famous 


Insurable Interest in Property 
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Absolute ownership is the solid predict- 
able foundation of this unsteady insurable- 
interest structure that has been constructed 
with the mortar of property concepts. How- 
ever, every property interest is manifestly 
not absolute ownership of a physical prop- 
erty unit, and as this interest fades into less 
than absolute ownership, the courts follow 
the recession and allow insurability. Ulti- 
mately the property right required to con- 
stitute an insurable interest narrows to the 
thinnest of threads. 


The ownership concept, for classification 
purposes, serves well to categorize those 
insurable interests which are estates in land 
and personalty. While: holders of these es- 
tates are the persons most likely to seek 
property insurance, it must always be borne 
in mind that property interests such as theirs 
are not the only ones acceptable to the courts. 
Qualified property interests such as those of 
life tenants,” remaindermen,” reversioners,” 
lessors™ and lessees™ are sufficient to be 
insurable interests. 


A tenant at will is usually held to have 
an insurable interest," but a transferee of 
a tenant at will holding under a life tenant 
does not.” And, according to the prevailing 
view, a tenant at sufferance does not have 
an insurable interest.“ This creates a flaw 
in the in rem symmetry of the ownership 
concept. Actually a tenant at sufferance 
has an interest that the courts will enforce 
against all the world but the rightful owner. 
The lack of symmetry becomes more ap- 
parent when it is considered that an adverse 
possessor has an insurable interest.” It is 
difficult to see why occupation under claim 
of title in the latter instance is distinguished 
from the situation of the tenant at sufferance 
so far as the naked existence of an insurable 
interest is concerned. An analogous prob- 


case of Lucena v. Craufurd, 2 B.&P.N.R. 269, 
127 Eng. Rep. 630 (1805). 

” Farmer’s Mutual Fire & Lightning Insur- 
ance Company v. Crowley [5 CCH Fire and 
Casualty Cases 657], 354 Mo. 649, 190 S. W. 
(2d) 250 (1945). 

20 Tbid., 354 Mo. at 653, 190 S. W. (2d) at 253. 

21 Convis v. Citizens’ Mutual Fire Insurance 
Company, 127 Mich. 61@ 86 N. W. 994 (1901). 

22 Hale v. Simmons [2 CCH Fire and Casualty 
Cases 345], 200 Ark. 556, 139 S. W. (2d) 696 
(1940). 

23 Ibid. 

4 Smith v. Royal Insurance Company [2 CCH 
Fire and Casualty Cases 311], 111 F. (2d) 667 
(CCA-9, 1940), cert. den. 311 U. S. 676 (1940). 

% Colver v. Central States Fire Insurance Com- 
pany, 130 Kan. 556, 287 Pac. 266 (1930). 

26 Fidelity-Phenix Fire Insurance Company v. 
Raper, supra, footnote 5. 

21 American Insurance Company v. Hdwards, 
supra, footnote 6. 
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lem arises in respect to other possessory 
rights. A trespasser in possession has been 
denied insurable interest,” while a division 
of authority exists as to the insurable in- 
terest of a bona fide purchaser from a thief.” 

Equitable interests in property which will 
be protected or enforced by the courts are 
widely held to be insurable interests. These 
include the interest of a vendee under an 
executory contract to sell land,” a mort- 
gagor holding an equity of redemption™ and 
a beneficiary of a trust.” It is also held 
that one of multiple owners of property pos- 
sesses an insurable interest in his own right, 
as in such relationships as partners,“ share- 
holders of corporations,“ joint tenants,” 
tenants in common™ and spouses in com- 
munity-property jurisdictions.” Homestead 
rights likewise give rise to insurable interest.” 


Pressing further on into the field of more 
shadowy property interests, it is discovered 
that generally a holder of the property itself 
or of legal title in representative, trust or bail- 
ment relationship is held to have an insurable 
interest. Of course, the insurance proceeds 
paid on the destruction of the res inure to 
others where the policyholder himself has 
no beneficial interest in the property. This 





*% Sweeney v. Franklin Fire Insurance Com- 
pany, 20 Pa. 337 (1853). 

* Finding an insurable interest: Barnett v. 
London Assurance Corporation, 138 Wash. 673, 
254 Pac. 3 (1926). Contra: Hessen v, Iowa 
Automobile Mutual Insurance Company, supra, 
footnote 17. 

%* Dunning v. Firemen’s Insurance Company 
of Newark [2 CCH Fire and Casualty Cases 
255], 194 S. C. 98, 8 S. E. (2d) 318 (1940). 

Twin City Fire Insurance Company v. Stock- 
men’s National Bank, 261 F. 470 (CCA-9, 1919). 
The same rule applies to a right of redemp- 
tion. Perkins v. Century Insurance Company, 
Ltd., of Edinburgh, Scotland [4 CCH Fire and 
Casualty Cases 529] 303 Mich. 697, 7 N. W. (2d) 
106 (1943). 

2 Cummings v. Dirigo Mutual Fire Insurance 
Company, 112 Me. 379, 92 Atl. 298 (1914). 

8 Voisin v. Commercial Mutual Insurance 
Company, 62 Hun. 4, 16 N. Y. Supp. 410 (1891). 

*“ Riggs v. Commercial Insurance Company, 
125 N. Y. 7, 25 N. E. 1058 (1890). The English 
rule is contra. Macaura v, Northern Assurance 
Company [1925] A. C. 69. 

3% Miotke v. Mechantc Insurance Company, 
113 Mich. 166, 71 N. W. 463 (1897); cf. Northern 
Assurance Company v, Stewart, 228 Ala. 201, 
153 So. 243 (1934). 

% Westchester Fire Insurance Company v. 
Green, 223 Ala. 121, 134 So. 881 (1931). 

% British General Insurance Company vv. 
Stamps, 57 S. W. (2d) 638 (Tex. Civ. App., 
1933). 

%8 Basa v. Pierz Farmers’ Mutual Fire Insur- 
ance Company, 178 Minn. 305, 227 N. W. 39 
(1929). 

*® See Baird v. Fidelity-Phenia Fire Insurance 
Company [4 CCH Fire and Casualty Cases 272], 
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classification encompasses executors and 
administrators,” trustees “ and bailees.” In 
the same way receivers and trustees in bank- 
ruptcy probably have insurable interests for 
the benefit of creditors. 


Broadly summarized, then, ownership of 
all or part of a property unit, whether it be 
traditionally denominated legal or equitable, 
is regarded as sufficient to constitute an in- 
surable interest. However, ownership of a 
physical allocation of property is not strictly 
necessary to come within the property right 
conception. As indicated above, the main factor 
in the property-right category is the essen- 
tially in rem theme of enforceable rights in a 
specific res. In the nature of the modern 
commercial economy the security device 
occupies a prominent niche, and these security 
devices typically do provide the creditor with 
enforceable rights in a specific res. There- 
fore the courts have recognized the insurability 
of the.interest of lienors and secured cred- 
itors, as well as that of their debtors. Thus 
it is that mortgagor and mortgagee,” pledgor 
and pledgee,“ conditional vendor and con- 
ditional vendee,® all have insurable interests. 
Similarly, lienors holding mechanics’ liens “ 
or artisans’ liens“ and judgment creditors 
with statutory liens * have insurable inter- 





178 Tenn. 653, 669, 162 S. W. 
(1942). 

* The leading case is Howard Fire Insurance 
Company v. Chase, 5 Wall. 509 (U. S., 1866); 
accord: Fray v. National Fire Insurance Com- 
pany, 341 Ill. 431, 173 N. E. 479 (1930); Citizens 
State Bank v, Rodded Fire Insurance Company, 
276 Mich. 63, 267 N. W. 785 (1936) (bare title); 
American Insurance Company v, Newberry, 215 
Ala. 587, 112 So. 195 (1927) (school-district trus- 
tees). Contra: Stevens v. Steck, 101 Mont. 
569, 55 Pac. (2d) 7 (1936) (agent holding legal 
title for undisclosed principal held not to have 
insurable interest.) 

«1 Liverpool & London & Globe Insurance Com- 
pany v. Crosby, 83 F; (2d) 647 (CCA-6, 1936), 
cert. den. 299 U. S. 587 (1936). 

4 Cf. Imperial Assurance Company v. Living- 
ston, 49 F. (2d) 745 (CCA-8, 1931). 

«3 Fire Association of Philadelphia v. Ward 
{6 CCH Fire and Casualty Cases 440], 42 S. E. 
(2d) 713 (W. Va., 1947). 

44 Dunsmore v. Franklin Fire Insurance Com- 
pany, 299 Pac. 86, 149 Atl. 163 (1930). 

* Pratt v. Hanover Fire Insurance Company, 
50 R. I. 203, 146 Atl. 763 (1929) (conditional 
vendor); see Arter v. Jacobs, 226 App. Div. 343, 
345, 234 N. Y. Supp. 357, 361 (3d Dep't, 1929) 
(conditional vendee). 

“ Hayward Lumber & Investment Company 
v. Lyders, 139 Cal. App. 517, 34 Pac. (2d) 805 
(1934). 

“* Atlantic Basin Iron Works v, American In- 
surance Company, 222 App. Div. 608, 226 N. ¥. 
Supp. 676 (2d Dep't, 1928). 

48 First National Bank v. Newark Fire Insur- 
ance Company, 118 Pa. Sup. 582, 180 Atl. 163 
(1935). 
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ests. A vendor who has contracted to sell 
realty also has an insurable interest so long 
as he retains legal title or a lien on the 
property.® 

As a general proposition, an unsecured 
creditor does not have an insurable interest,” 
but this rule is subject to important quali- 
fications. There are situations in which a 
general creditor is regarded, at least by 
some courts, as having a sufficient “string” 
on the property to procure insurance on it. 
An instance is the situation where an un- 
secured creditor insures the property of a 
deceased debtor while the estate is in the 
process of administration. One court which 
found an insurable interest in such a case 
disposed of the problem in these terms: 
“We concede and affirm that a simple con- 
tract creditor, without a lien statutory or 
contract, without a jus im re or jus in rem, 
owning a mere personal claim against his 
debtor, has not an insurable interest in the 
property of his debtor... . The real estate 
as well as the personal property of a de- 
ceased debtor is liable for his debts, but the 
real estate cannot be subjected to the pay- 
ment of his debts until after the personalty 
has been exhausted. After the death of the 
debtor the debt is no longer enforceable in 
personam. The proceedings to reach the 
property of the estate of the deceased debtor 
are in rem.” ™ 


Contract Right 


It has been seen that while an unsecured 
simple contract creditor generally does not 
have an insurable interest in any particular 
property of the debtor,” there are instances 
in which the unsecured creditor has a suffi- 
cient “string” on given property to claim 
such interest. In these exceptional cases 
the “string” is in the nature of a lien, as 
demonstrated in the case of the unsecured 
creditor of a deceased debtor possessed of 
real property. This recognition is an as- 
similation of the lien concept to the concept 
of owning a legally enforceable in rem prop- 
erty interest. 

But the contract right may conceivably 
be an insurable interest, even though there 
are no rights specifically in the insured prop- 
erty. This means that there may be an 


“ Robinson v. Wade, 220 Ala. 693, 127 So. 
170 (1930); ef. Pitney v. Glens Falls Insurance 
Company, 65 N. Y. 6 (1875). 

%® Banco Commercial de Puerto Rico v. Royal 
Exchange Assurance Corporation, 71 F. (2d) 
933 (CCA-1, 1934). 

Creed v. Sun Fire Office of London, 101 Ala. 
522, 529, 14 So. 323, 326 (1893). The implica- 
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insurable interest in the destruction of a 
property unit where the sole relationship of 
the insured to the property is through a 
contract, the performance of which in some 
way turns on the continued existence of the 
property. This type of insurable interest 
is distinguished from the property-interest 
concept in that here the insured need have 
no legally enforceable in rem rights in the 
subject property. The problem then is to 
develop a working guide for determining 
just what interrelation between contract 
performance and existence of the property 
insured suffices to constitute compliance 
with the requirement of insurable interest. 


There are few cases allowing an insurable 
interest based on contract right without 
property right. Generalization is difficult, 
but a rule may be stated in these terms: a 
contracting party whose contractual rights 
are directly contingent on the continued 
existence of a property unit has sufficient 
insurable interest to recover on a policy of 
insurance, the insured event of which is 
damage to, or destruction of, that property 
unit. This rule covers a contract situation 
in which the contractual rights are condi- 
tioned on the continued existence of the 
property, either expressly or by implication. 
In the case of the unsecured simple contract 
creditor, generally the contract does not 
depend on the existence of any particular 
piece of the debtor’s property, and evidently 
this distinction, while questionable on closer 
analysis,” is relied upon by the courts in 
denying insurable interest in that situation. 

In one case, the insured held a royalty 
contract under which payment to him was 
based upon a percentage of the monetary 
value of the total output of an oil refinery. 
He was adjudged to have an insurable in- 
terest in the oil refinery premises and was 
allowed to recover on a policy of fire insur- 
ance which insured him against diminution 
of royalties.“ In another action, an insured 
who entered into a long-term contract to 
operate a factory was held to have an insur- 
able interest in the equipment of that factory. 
In still a third case, a buyer insured a cargo 
of sugar being shipped to him in the United 
States from the Philippine Islands. The 
contract specified “no arrival, no sale,” and 
although title did not pass from the seller, 


tion in the case is that the personalty was in- 
sufficient to meet all the debts. 

52 See footnote 50, supra, 

53 See p. 435, infra. 

“ National Filtering Oil Company v. Citizens’ 
Insurance Company, 106 N. Y. 535, 13 N. E. 337 
(1887). 

% Graham v. American Fire Insurance Com- 
pany, 48 S. C. 195, 26 S. E. 323 (1897). 
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the court allowed the buyer an insurable 
interest in the sugar while in transit.” 


In a sense, the contract-right classification 
might well be included in the property-right 
concept, for it represents a category of rights 
which the courts will enforce. However, it 
seems to belong in a distinct analytical group- 
ing inasmuch as judicial concern here is not 
so much with an ownership or security in- 
terest in a res as it is with a relationship of 
economic disadvantage flowing from the 
insured event, with such relationship orig- 
inating ex contractu.” 


Legal Liability 


Oftentimes fortuitous damage to a prop- 
erty unit will result in some form of legal 
liability on the part of one individual to 
another. If the occurrence of an insured 
event will cause an individual economic dis- 
advantage in the form of legal liability, 
courts have tended to find an insurable in- 
terest in that happening. The policy of liability 
insurance itself is to be distinguished, how- 
ever, from legal liability as an insurable in- 
terest in property. In liability insurance, 
the coverage does not attach to the destruc- 
tion of an insured physical property unit, 
but rather the policy amounts to an assur- 
ance that the insurance carrier will provide 
financial protection from personal liability 
which might accrue to the insured. Thus 
in liability insurance, an individual has un- 
limited insurable interest in his own per- 
sonal liability.” 

The majority of the cases in which a po- 
tential legal liability engendered by destruc- 
tion of the insured subject matter is held 
sufficient to establish an insurable interest 
has involved a liability accruing primarily 
through contract. It is familiar law that, in 
the absence of contractual stipulation, a 
builder stands the loss arising from fortuitous 
destruction of a building in the course of con- 


% Harrison v. Fortlage, 161 U. S. 57 (1896). 

8t Occasionally cases are cited to show a con- 
tract right, the value of which was contingent 
upon the continued existence of the insured 
property, as giving insurable interest, when in 
reality there is a property right besides the 
contractual expectation, 2. g., Rice Oil Com- 
pany v. Atlas Assurance Company, Ltd., [1 
CCH Fire and Casualty Cases 174] 102 F. (2d) 
561 (CCA-9, 1939); Doty v. Rensalaer Fire In- 
surance Company, 188 App. Div. 29, 176 N. Y. 
Supp. 55 (3d Dep't, 1919). 

8% Ocean Accident & Guarantee Corporation 
v. Bear, 220 Ala. 491, 125 So. 676 (1929); Howe 
v. Howe, 87 N. H. 338, 179 Atl. 362 (1935). 

% National Fire Insurance Company of Hart- 
ford, Connecticut v. Kinney, 224 Ala. 586, 141 
So. 350 (1932); accord: Atlantic Basin Iron 
Works v. American Insurance Company, supra, 
footnote 47 (maritime dry dock contract). 
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struction. Since the builder is legally liable 
to the owner for the completion of the con- 
tract, he has an insurable interest which is 
sufficient to support a “builder’s risk” policy 
covering the premises while under construc- 
tion.” Similarly, a bailee who agrees con- 
tractually to insure the bailor’s interest in 
the bailed property has an insurable interest, 
and he may insure the property in his own 
name.” A guarantor of a secured obligation, 
if held liable, would be subrogated to the 
lien against the secured property, and so he 
has been held to have an insurable interest 
in that property.“ The possibilities, how- 
ever, are not limited to contract situations. 
An innocent converter, under some circum- 
stances, may be liable to a rightful owner, 
and his insurable interest in the converted 
chattel has been recognized.” 


Factual Expectation of Damage 


This fourth conception, the so-called fac- 
tual expectation of damage, is broad enough 
to occupy the entire field of juridical inquiry 
into the existence of insurable interest. 
However, despite early entry into the com- 
mon law of insurance, this concept has en- 
joyed but uncertain recognition by the courts 
even to this modern day. The factual expecta- 
tion is the simplest expressed, yet most all- 
inclusive of the insurable interest concepts; 
it is the expectation of economic advantage 
if the insured property continues to exist, 
or, stated negatively, the expectation of eco- 
nomic disadvantage accruing upon damage 
to the insured property. 


The origin of the factual expectation con- 
cept may perhaps be traced to Lord Mans- 
field’s equivocal opinion in Le Cras v. Hughes.” 
However, it is first clearly set forth by Law- 


rence, J., in Lucena v. Craufurd: “. . . it is 
applicable to protect men against uncertain 
events which may in any wise be of disad- 
vantage to them.”“ In that case, Lord 


% Liverpool & London & Globe Insurance Com- 
pany v. Crosby, supra, footnote 41; cf. Brook- 
lyn Clothing Corporation v. Fidelity-Phenix 
Insurance Company, 205 App. Div. 743, 200 N. Y. 
Supp. 208 (2d Dep't, 1923); Rice Oil Company 
v, Atlas Assurance Company, supra, footnote 
poe (agreement to replace property damaged by 

re). 


*\ Waring v, Loder, 53 N. Y. 581 (1873). 


® Delanty v. Yangtsze Insurance Association, 
127 Wash. 238, 220 Pac. 754 (1923). 


*3 Doug. 81, 99 Eng. Rep. 549 (K. B. 1782). 
In this case, Lord Mansfield allowed an insur- 
able interest in the captors of a price ship. 
However, his opinion is based on two grounds, 
the terms of the Price Act and an expectation 
of reward from the Crown upon bringing the 
ship into port. 

* Supra, footnote 18. 
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Eldon, writing another opinion laying down 
the requirement of legally enforceable in- 
terest in the property, said, “That expecta- 
tion though founded on the highest probability, 
was not interest.” As indicated previously, 
Lord Eldon’s strict formulation has become 
classical in the law, and the result has been 
an undue emphasis on property interests in 
the thing insured. In the overwhelming 
majority of the cases, judicial reasoning 
proceeds on the premise that a legally en- 
forceable right is the measure of insurable 
interest.” Nevertheless, factual expectation, 
a divergent concept, has had some judicial 
currency. 

A complicating factor is the wide circula- 
tion given factual-expectation language 
through the media of several widely cited 
treatises and encyclopedias.” Many courts 
adopt these quotations im toto and give the 
impression that factual expectation as an 
insurable interest is settled law. Actually, 
most of the cases with liberal sprinklings 
of factual-expectation language involve situa- 
tions where actual property rights exist in 
the insured. Actions often belie words, 
for while a court may speak benevolently of 
the factual expectation in a case where there 
is already a property interest, later the same 
court will deny recovery to another claimant 
without property interest but with a factual 
expectation of damage.” 


In the limited area in which factual ex- 
pectations have gained recognition, there have 





®In this same opinion, Lord Eldon set forth 
his famous hypothetical case on insurable in- 
terest. ‘“‘Suppose A to be possessed of a ship 
limited to B in case A dies without issue; that 
A has twenty children, the eldest of whom is 
twenty years of age and B 90 years of age; 
it is a moral certainty that B will never come 
into possession, yet it is a clear interest. On 
the other hand, suppose the case of the heir 
at law of a man who has an estate worth 
£20,000 a year; who is 90 years of age; upon 
his death-bed intestate, and incapable from 
incurable lunacy of making a will; there is 
no man who will deny that such an heir-at-law 
has a moral certainty of succeeding to the 
estate; yet the law will not allow that he has 
any interest, or anything more than a mere 
expectation.”’ 

® Patterson and McIntyre, op. cit., p. 226. 
_"A passage finding much repetition is, ‘‘It 
is not necessary that the assured should have 
either a legal or equitable interest, or indeed 
any property interest in the subject-matter in- 
sured, It is enough if he holds such a relation 
to the property, that its destruction by the 
Peril insured against involves pecuniary loss 
to him, or those for whom he acts.’’ Wood, 
Fire Insurance (2d ed., 1886), Section 281. To 
the same effect see May, Insurance (ist ed. 
1873), Section 76; 44 Corpus Juris Secundum, 
Section 180 (1945). 

"E.g., Rice Oil Company v. Atlas Assurance 
Company, supra, footnote 57; Shumway v. Home 
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been a few recurrent situations where more 
realistic courts have allowed the interest. A 
favorite situation involves a possessor or 
operator of real property who has no judicially 
enforceable property right. In Liverpool & 
London & Globe Insurance Company v. Bol- 
ling,” a land and building owner allowed 
his former daughter-in-law to occupy the 
property rent free and to operate it as a 
business. There was some showing of in- 
tention on the part of the owner to convey 
a fee simple to the woman later, but no 
promise enforceable in equity appears. On 
destruction of the property by fire, the court 
allowed her a fee simple measure of recovery. 
Citing many of the widely circulated factual- 
expectation quotations," the court clearly puts 
the interest in terms of deriving economic 
support from the productivity of the premises.” 

Occasionally a possessor under a gratuitous 
promise to convey in the indefinite future is 
held to have an insurable interest.“ Ana- 
volve at least an arguable property right, 
for naked possession in itself enjoys some 
legal protection. Most courts approach the 
land with rigid property no- 
tions, and notwithstanding a real factual- 
expectation of damage, on finding the 
possession not tantamount to a legally en- 
forceable interest, they hold that there is no 
insurable interest.“ Reasoning along these 
lines can lead courts into unnecessarily com- 
plicated situations. In one federal case, the 


possessor 


Fire & Marine Insurance Company, 301 Mass. 
391, 17 N. E. (2d) 212 (1938); Bird v. Central 
Manufacturers Mutual Insurance Company, 168 
Ore. 1, 120 Pac. (2d) 753 (1942). 


* A nice demonstration of this tendency is 
shown in a comparison of two Alabama cases. 
In American Equitable Assurance Company v. 
Powderly Coal and Lumber Company, 225 Ala. 
208, 142 So. 37 (1932), where the insured had 
dower rights in the property, the court sets 
forth broad statements of factual expectation 
as insurable interests. 


But later, in Fidelity-Phenix Fire Insurance 
Company of New York v. Raper, supra, foot- 
note 5, the Alabama court denies insurable in- 
terest to an unauthorized sublessee of land who 
had bought the building erected by the lessee, 
and cites with approval Alabama cases where 
‘a person who did not have any right in prop- 
erty which he could enforce either at law or 
in equity had no insurable interest.’’ 

7 Supra, footnote 6. 

71 See footnote 67, supra. 


7 Whether the woman in addition to having 
a factual expectation of continued use for at 
least her lifetime was a tenant at will or tenant 
at sufferance is doubtful from the case. 


% Home Insurance Company v. Mendenhall, 
164 Ill. 458, 45 N. E. 1078 (1897). 


* Fidelity-Phenix Fire Insurance Company of 
New York v. Raper, supra, footnote 5. 
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court found the insured to be a bare licensee 
on the premises and without insurable interest 
because of insufficient property interest,” but 
on a subsequent appeal, the nature of the 
insured’s property interest was reclassified 
with the aid of a procedural device to fit 
within the tenant at will category, and the 
day was saved for the insured.” 


The insurable interest of a husband in his 
wife’s property is a surprisingly unsettled 
situation. In light of the customary prac- 
tice of husbands to insure all property within 
the family aegis in the husband’s name, it is 
a matter of considerable importance. Assum- 
ing that a husband has no property interest 
in his wife’s property, such as homestead 
rights, or community-property or curtesy 
rights, ‘the weight of authority is probably 
that the husband has no insurable interest.” 
However, there is authority to the contrary, 
and actually this minority position must be 
sustained on the theory of factual expecta- 
tion of damage. Where the courts recog- 
nize an insurable interest in the wife’s realty 
or personalty it is because the husband has 
an expectation of economic advantage in the 
sense of use and enjoyment of the property, 
at least so long as the wife is alive. 


In the normal course of business, men 


often become dependent for the success of 
their endeavors upon the existence of some 
outside activity such as a building, a public 
utility or other institution in which they 
have no property interest, with which they 
have never entered into contractual relation- 
ships and over which they have no control. 
Although the possibility of economic loss 
upon a fortuitous destruction of the vital 


~ 


™ Royal Insurance Company v. Smith, 77 F. 
(2d) 157 (CCA-9, 1935). 

% Smith v. Royal Insurance Company, supra, 
footnote 24. 

™ Bassett v. Farmers & Merchants Insurance 
Company, supra, footnote 17, is the leading 
case, Contra: Kludt v. German Mutual Fire 
Insurance Company, 152 Wis. 637, 140 N. W. 
321 (1913). Both cases involved a husband liv- 
ing on his wife's realty, with the husband in- 
suring the premises in his own name against 
fire. 

Two interesting cases turn on a male's in- 
surable interest in a female’s diamond ring. 
In Price v. United Pacific Casualty Insurance 
Company, 153 Ore. 259, 56 Pac. (2d) 116 (1936), 
a husband was denied an insurable interest in 
his wife's diamond ring. In Ludeau v, Phoenix 
Insurance Company [6 CCH Fire and Casualty 
Cases 484], 204 S. W. (2d) 1008 (Tex. Civ. App., 
1947), a swain was denied an insurable interest 
in his flancee’s engagement ring, which was 
stolen after his ardor had cooled and he had 
refused to wed the lady. 

%% Farmers’ Mutual Insurance Company v. New 
Holland Turnpike Road Company, 122 Pa. 37, 
47, 15 Atl. 563, 565 (1888). 
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outside property is great, the courts have 
been almost uniform in denying recovery. 


In a famous old Pennsylvania case, a turn- 
pike company insured a county bridge which 
spanned a stream and connected the two 
segments of the company’s road. The court 
denied recovery because “there was clearly no 
interest in the bridge, belonging to the turn- 
pike company, which could be recognized or 
enforced, either at law or in equity”.” How- 
ever, there has been isolated instances of 
recovery in some analogous situations. Ina 
Massachusetts case, a consignee of goods to 
be sold on commission, who had no con- 
tractual or legally enforceable commission 
rights, was held to have an insurable inter- 
est in the goods being shipped.” There have 
been several cases which, contrary to the 
usual view, have allowed an unsecured cred- 
itors an insurable interest in property of 
his debtor. These cases readily fall within 
the factual expectation conception because 
seemingly they are based on a feeling that 
the expectation of the creditor in making 
the loan was the continuance in existence 
of the debtor’s principal assets through 
which the debtor could earn the funds neces- 
sary to repay his obligations.” Similarly a 
landlord had an insurable interest in his 
tenant’s crops when all concerned knew the 
tenant had no other means with which to 
pay the rental." These cases depend on 
interests other than property rights or legal 
liability. They are apart from the contract- 
rights concept as it is presently understood, 
although the indefiniteness of that concept 
renders comparison difficult. 


It is apparent that the factual-expectation 
concept is, if applied, inclusive of all the 


7” Putnam v. Mercantile Marine Insurance 
Company, 46 Mass. 386 (1843). ‘‘In the progress 
of the law of insurance, many cases have arisen 
for legal investigation, which exhibit the varie- 
ties of interest that grow out of the compli- 
cated business of commercial communities. 
Originally, the owners of the vessel and cargo, 
and the designated voyage, were alone the sub- 
jects of the contract; but, as commerce has 
been extended, the rights of persons, other than 
those of the specific owners of the property, 
have become involved in the results of the voy- 
ages. In consequence of it, the law of insur- 
ance has been most reasonably extended to 
embrace within its provisions cases, where the 
parties, having no ownership of the property, 
have a lien upon it or [italics added] such an 
interest connected with its safety and its situa- 
tion, as will cause them to sustain a direct loss 
from its destruction.’’ Witness the date of this 
opinion. 

8% A, Rooso Company v. Merchants Mutual In- 
surance Company, 27 La. Ann. 409 (1875); 
Hecker v. Commercial State Bank, 35 N. D. 12, 
159 N. W. 97 (1916). 

8! Tischendorf v. Lynn Mutual Fire Insurance 
Company, 190 Wis. 33, 208 N. W. 917 (1926). 
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concepts of insurable interest. In reality, 
the factual-expectation concept is the true 
definition of insurable interest, phrasing in- 
surable interest strictly in terms of a rela- 
tionship to property such that the destruction 
of the property results in economic disad- 
vantage, and recognizing technical property 
interests as merely particular types of this 
relationship. However, this is further than 
most courts have ventured.” The factual- 
expectation concept is law in only a minority 
of jurisdictions.“ In the greater number, 
insurable interest is a permutation and com- 
bination of property interests, contractual 
rights directly conditioned and contingent 
upon the continued safety of the insured 
property, and legal liability accruing to the 
insured as a result of the occurrence. 


Measurement of Damages 
and Indemnity Principle 


The consideration of the measurement of 
damages which are recoverable once an in- 
surable interest has been recognized, while of 
great importance in its own right, is, by and 
large, beyond the scope of this essay. How- 
ever, the relationship between the existence 
of an insurable interest and the extent and 
value of such interest does suggest certain 
very pertinent considerations. The purpose 
here is to examine only this phase of the 
measure of damages problem, and no effort 
is made to review that broad subject in 
detail. 

The general statement that insurance is 
traditionally a contract of indemnity is sig- 
nificant in determining the measure of an 
insured’s recovery, for the attempt is always 
to evaluate the insurable interest and the 
impairment of it through the occurrence of 


the insured event. Having then ascertained 
loss in terms of economic impairment, that 
impairment becomes the measure of re- 
covery. Colloquially phrased, the amount 
of allowable recovery is theoretically the 
extent to which the insured is “out of 
pocket,” “ or alternately put, an insured can 
recover only to the extent of his interest. 


There are two situations which provide 
suitable bases for examination of the in- 
demnity principle. The first deals with 
insurance procured for his own benefit by 
an owner of a limited interest in property; 
the second is concerned with the problem of 
an insured who seeks to recover under his 
policy for damage, where the damage is 
repaired and the insured restored to his 
former position without cost to him. 


As illustrative of the first situation, con- 
sider the interest of a life tenant of resi- 
dential realty. It has already been indicated 
that a life tenant has an insurable interest. 
Propertywise the interest of such a tenant 
could be calculated actuarially, based on life 
expectancy, and so it would seem that the 
principle of indemnity would dictate that 
the life tenant could recover only to the 
extent he was “out of pocket,” specifically, 
the actuarially computed value of his life 
estate. However, in such a situation, the 
great preponderance of jurisdictions allows 
recovery of full replacement value (minus 
physical depreciation) within the face amount 
of the policy.” This represents a divergence 
from strict property lines in gauging the 
value of the insurable interest, in that the 
insured is recompensed for an expectation 
of use and enjoyment of a home for his life- 
time, and though he might well receive only 
the cash value of his life estate, the courts 
evidently regard the life tenant as “out of 





“The most resolute argument against the 
factual expectation conception has been the ap- 
prehension of difficulty in distinguishing be- 
tween expectations so as to avoid a multiplicity 
of insurance policies by remote parties, Lord 
Eldon’s reductio ad absurdum in Lucena v, 
Craufurd, supra, footnote 18, is the famous 
example: ‘‘. . . [I)f moral certainty [the equiv- 
alent of factual expectation] be a ground of 
insurable interest, there are hundreds, perhaps 
thousands who would be entitled to insure. 
First the dock company, then the dock-master, 
then the warehousekeeper, then the porter, then 
every other person who to a moral certainty 
would have any thing to do with the property, 
and of course get something by it.’’ It should, 
however, be remembered that an effective curb 
on excessive insurance is the general ability of 
insurance carriers to decline risks, or insert 
protective clauses. 


“The New York statute in terms substan- 


tlally adopts the factual expectation concept. 
See footnote 12, supra. 


Insurable Interest in Property 


8 Obviously, this is an extreme simplification 
of a problem which has many variables. Nor- 
mally, the face amount of the policy is a limit 
on recovery; similarly valued policy forms can 
stipulate agreed valuation. Analysis of the bear- 
ing of curtailment of the insurer’s right of sub- 
rogation through acts of the insured, as well 
as the operation of coinsurance principles would 
be required for a full discussion. Valuation 
procedures and formulae present a_ sizeable 
problem. 

% Farmer’s Mutual Fire & Lightning Insur- 
ance Company v, Crowley, supra,.footnote 19; 
Merrett v. Farmers Insurance Company, 42 Iowa 
11 (1875). However, some courts have restricted 
an insured life tenant to an actuarial value of 
his life interest. Doyle v. American Fire In- 
surance Company, 181 Mass. 139, 63 N. E. 394 
(1902). The general rule is that a fire insurance 
policy does not insure against loss of occupancy, 
rents or profits, without specific coverage. 
Query as to the consistency of allowing the life 
tenant recovery of full replacement value of 
the property. See footnote 86, infra, 
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pocket” to the extent of the use value of 
the home lost to him.” Similarly it has 
been held that the owner of property may 
insure it for its full value although his in- 
terest therein is only an equity, and his 
measure of recovery is the full value within 
the limits of the policy.” 


But now consider the situation of the les- 
see, holding a ten-year lease, with no re- 
newal provisions. Under the terms of his 
lease title to any “betterments or improve- 
ments” installed immediately passes to the 
lessor. The lessee, during the first year, 
installs necessary fixtures and insures them 
to the extent of replacement cost; then at 
the end of eight years a fire destroys the 
fixtures completely. Many courts examine 
the nature of the lessee’s interest and find 
that smece title to the fixtures passed to the 
lessor, the lessee merely has a right of user 
From this 
recognition of the property interest, the 


for the duration of the lease. 


courts blithely proceed to the conclusion 
that the lessee can recover only to the ex- 
tent of that interest, which in the instant 
case is usually found to be two-tenths of 
the replacement cost, the right of user being 
consumed to the extent of eight-tenths. The 
value of the fixtures to the lessee is calcu- 
lated in terms of a percentage of the re- 
placement cost in the proportion that the 
unexpired portion of the terms bears to the 
total term.” The lessee, with a limited in- 
terest, suffers in comparison with the re- 
covery allowed the life tenant, who also has 
a limited interest. The life tenant is not con- 
fined to the actual value of his property 
interest, yet the lessee is strictly limited. 
This may result not only in hardship, but in 
a perversion of the traditional indemnity 
principle. Unless the lease contains an 
escape clause, the lessee may be burdened 
with a fruitless lease, for business prudence 


“In Merrett v. Farmers Insurance Company, 
supra, footnote 85, the court in allowing the 
life tenant to recover the replacement value 
of the property and the face amount of the 
policy, advances two justifying reasons: first, 
the fire insurance is on the property and is 
measured by the value of the property, not the 
interest, and, second, the loss was a deprival 
of a homestead and the insured should recover 
so as to compensate for the loss of its use value. 
The 1943 New York standard fire insurance pol- 
icy, used in three quarters of the states removes 
the grounds for the first reason by limiting re- 
covery in this way. “‘nor in any event for more 
than the interest of the insured.'’ It is sub- 
mitted that interest is broad enough to include 
use value, and that the result of the Merrett case 
would follow even under the New York form. 
There are no known cases involving an interpre- 
tation of this policy on these facts. 
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may not:allow him to replace the fixtures in 
light of the short*term remaining. In the 
case of this lessee, then, rigid use of prop- 
erty concepts in the measure of damages 
presents both a departure from economic 
reality and a failure to indemnify for genuine 
loss. 

The indemnity principle is of uncertain op- 
eration in another fact situation. Consider 
the case of a lessor who insures his prem- 
ises against loss by fire. An insured event 
occurs, but the lessee completely restores 
the premises, the lessor as a result suffering 
no loss. Where the lessor seeks to recover 
on his policy of insurance, a troublesome 
problem arises, and the cases are accoriing- 
ly divided. Those cases denying recovery 
recognize that there is an insurable inter- 
est, but, looking at the entire transaction, 
deny there has been a loss.” Those allowing 
recovery look only to the time of the in- 
sured event and fix the insurer’s liability 
for the loss that occurred.” While the re- 
sult in the jurisdictions allowing recovery 
may be closer to the popular understanding 
of the parties to an insurance contract, the 
principle of indemnity is there disregarded 
for practical purposes. 

This entry into the field of damage 
measurement illustrates primarily two points: 
first, that indemnity in a true sense may 
have reference to an expectation of economic 
advantage and is not confined to an actual 
cash measure of an existing property inter- 
est. This is perhaps a corollary to the propo- 
sition that factual expectation of damage, 
without property interest, is in such an 
economic relationship to an insured event 
as to merit the legal badge of “insurable 
interest.” The second point flows readily, 
and that is that the elusiveness of the in- 
demnity principle carries with it an implied 
caveat that there can be little reliance on 

81 Fountain v. Importers’ & Exporters’ Insur- 
ance Company, 214 Wis. 556, 252 N. W. 569 
(1934). 

% Harrington v. Agricultural Insurance Com- 
pany of Watertown, New York, 179 Minn. 510, 
229 N. W. 792 (1930); Reed, Adjustment of Fire 
Losses (1929), p. 194. 

® Ramsdell v. Insurance Company of North 
America, 197 Wis. 136, 221 N. W. 654 (1928). 

% Alexandra Restaurant v, New Hampshire 
Insurance Company [6 CCH Fire and Casualty 
Cases 425], 272 App. Div. 346, 71 N. Y. S. (2d) 
515 (ist Dep't, 1947), aff'd 297 N. Y. 858, 79 
N. E. (2d) 268 (1948). Observe that in New 
York, because of New York Real Property Law, 
Section 254 (4), an insured mortgagee can elect 
to take, to the extent of the unpaid debt, from 
the proceeds of an insurance policy, even though 
the mortgagor restores the damages, and even 


ahead of the insurer’s option to rebuild under 
the standard fire policy. 
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overly broad truths in an area where indi- 
vidual fact situations give the lie to broad 
generalizations. 


Policy Against Wagering 
Under Guise of Insurance 


The policy against enforcement of wager- 
ing contracts was developed in England 
primarily through the legislative rather than 
the judicial process. The common-law courts 
tolerated wagers,” and it was only by a 
series of statutes” culminating in the Gam- 
ing Act of 1845” that all wagering con- 
tracts came to be considered anathema. 
With the English experience as a_ back- 
ground” it was not unusual that, in the 
main, American jurisdictions early con- 
demned wagering agreements as contrary to 
their common-law policy. ™ 


While courts seldom have deigned to 
consider in detail the basic social values im- 


" While the common-law courts ‘‘tolerated’’ 
wagers, it should not be assumed that they 
approved the enforcement of such agreements. 
Definite displeasure was often expressed at the 
waste of judicial effort involved in considering 
cases founded on wagers. Thus, pretexts were 
often seized upon to refuse the aid of judicial 
enforcement, e.g., Gilbert v. Sykes, 16 East 150, 
104 Eng. Rep. 1045 (1812), where the court 
commented that it would be a good rule to 
postpone the trial of every wagering action 
until the courts had nothing else to attend to 
and then went on to hold a wager on the life 
of Napoleon unenforceable on the _ specious 
ground that the wager would tend to lessen the 
loyalty of one of the wagerers in the event of 
a French invasion of England. For similar evi- 
dences of judicial reluctance to enforce wagers, 
see Da Costa v. Jones, 2 Cowp. 729, 98 Eng. 
Rep. 331 (1778) and Henkin v, Gerss, 2 Camp. 
408, 170 Eng. Rep. 1199 (1810). 

"12 Rich. II, c. 6 (1388); 11 Henry IV, c. 4 
(1409); 17 Edw. IV, ec. 3 (1477); 33 Henry VIII, 
ec. 9 (1541-2); 16 Car. II, c. 7 (1664); 10 Will. 
III, c. 23 (1698); The Lotteries Act, 1710, 9 
Anne, c. 6, c. 19; 10 Anne, c. 26 (1711); 5 Geo. 
I, c. 9 (1718); The Lotteries Act, 1721, 8 Geo. I, 
c. 2; The Lotteries Act, 1722, 9 Geo. I, c. 19; 
The Lotteries Act, 1732, 6 Geo. II, c. 35; The 
Gaming Act, 1738, 12 Geo. II, c. 28; The Gam- 
ing Act, 1739, 13 Geo. II, c. 19. But note the 
Short-lived change in policy reflected in the 
licensing of certain lottery practices under 22 
Geo. III, c. 47 (1782). 

"8 & 9 Vict., c. 109, Section 18. 

“ While the American courts, familiar as they 
were with the English antigambling statutes, 
may well have regarded the policies behind 
these statutes as persuasive in formulating their 
own common-law rules, it is not to be supposed 
that the American courts necessarily assumed 
that these statutes had been received as part 
of their common law. E.g., it was widely held 
that 19 Geo. II, ec. 37 (1746) was not received; 
Amory v. Gilman, 2 Mass. 1 (1806). Juhel v. 
Church, 2 Johns. 333 (N. Y., 1801). To the 
Same effect see Edgell v. Mc Laughlin, 6 
Whart. 176 (Pa., 1841), commenting that the 
Statute 19 Geo. II by settled rules as to the 


Insurable Interest in Property 


plicit in the policy against wagering,” non- 
legal analysts have constructed a reasonable 
justification for the policy. On the econ- 
nomic level the theory of diminishing mar- 
ginal utility operates against the wager. 
Assume X, possessing a capital of $5,000, 
wagers $1,000 against $1,000 of Y’s capital. 

Further assume ideally fair conditions so 
that X has a legitimate one-to-one chance 
of winning the wager. If X loses, his capital 
will be reduced to $4,000, and if he wins it 
will be increased to $6,000. However, in 
reality he will lose more if his capital is re- 
duced to $4,000 than he will gain if his capital 
is increased to $6,000. This is so because 
the fifth thousand of his capital provides 
for more urgent needs than the sixth 
thousand—that is, the more capital a man 
possesses, the less relatively important the 
addition of further capital becomes.” 

On the social level the wagerer’s activities 
are essentially unproductive, for when one 


construction of English statutes enacted prior 
to the Revolution could not extend to Penn- 
sylvania. 

*% Irwin v. Williar, 110 U. S. 499 (1884); 
Wheeler v. Spencer, 15 Conn. 28 (1842); J. B. 
Lyon & Company v. Culbertson Blair & Com- 
pany, 83 Ill. 33 (1876); Lewis v. Littlefield, 15 
Me. 233 (1839); Love v. Harvey, 114 Mass. 80 
(1873); Perkins v. Eaton, 3 N. H. 152 (1825); 
Collamer v. Day, 2 Vt. 144 (1829). Some juris- 
dictions, in the absence of statute, allowed the 
enforcement of gambling contracts. E.g., Dun- 
man wv, Strother, 1 Tex. 89 (1846); Trento 
Mutual Life Insurance Company v. Johnson, 24 
N. J. L. 576 (1854); Johnson v. Fall, 6 Cal. 359 
(1856). 


% The courts ordinarily seem content to ex- 
press in general terms their contempt for 
wagering agreements without attempting any 
detailed socio-economic appraisal. Typical of the 
judicial analyses is Amory v. Gilman, supra, 
footnote 94: ‘‘The practice of gaming, by 
nourishing a constant hope of gain, excites in 
the mind an interest which engrosses the at- 
tention, and withdraws the exertions of men 
from useful pursuits. By pointing out a speedy, 
though hazardous, mode of accumulating wealth, 
it produces a contempt for the moderate, but 
certain profits of sober industry. It perverts 
the activity of the mind, taints the heart, and 
depraves the affections. By frequent and great 
reverses of fortune, it becomes not only the 
source of great private misery, but suggests 
constant temptations to fraud, and the per- 
petration of atrocious crimes.”’ 

Clearly such generalized condemnation, albeit 
founded on a germ of truth, is more the prod- 
uct of personal feeling and viewpoint than of 
rational observation, and hence of doubtful 
value in formulating legal principle. 


% An excellent and detailed economic analysis 
of wagering based on the theory of diminish- 
ing marginal utility is found in Willett, ‘‘The 
Economic Theory of Risk and Insurance,”’ Co- 
lumbia University Studies in History, Economics 
and Public Law, XIV (1901). See also Curtis, 
Economics: Principles and Interpretation (1928) 
p. 46. 
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wagerer gains, another loses.” Since an ex- 
tension of his activities would disqualify the 
wagerer for other work and since he con- 
tributes nothing to society, the wagerer is 
antisocial in a subtle sense.” His gambling 
transactions, tending as they do to increase 
the unequal distribution of wealth, result 
in a net loss to society. This tendency to 
increase the unequal distribution of wealth 
is occasioned by the fact that the wealthy 
and organized gambler is more likely to 
deplete the resources of the impecunious 
wagerer. This is so because while the im- 
pecunious wagerer even in a fair game can- 
not afford a poor run of chance, his wealthier 
opponent can outlast the poor run and re- 
coup his losses when the physical law of 
averages turns in his favor. When it is 
considered that most organized gambling 
does not present an equality of odds, but is 
often weighted, the tendency to make the 
richer vocational gambler richer, and the 
poorer, and particularly the amateur, gambler 
poorer becomes even more apparent. 


The disruptive effects of excessive wager- 
ing on family life and the recognized con- 
nection between gambling and criminal 
activities *’ are other factors weighing in 
the balance against approval of the wager. 
The possibility of adding to the calendars 
of the already overburdened courts a con- 
siderable number of cases involving the 
enforcement of socially unproductive and 
unnecessary contracts has also received 
consideration. 


Wagering and Insurance 
Differentiated 


It is not the purpose of this article to 
take a stand in the controversy as to the 
validity of the policy against wagering. As- 


*’ As has been pointed out, ‘‘A universal en- 
ergizing of gamblers or a general introduction 
of scientific management among them would 
leave them and the world no better off, for 
one gambler's gain in efficiency would be offset 
by another's.'’ Hardy, Risk and Risk-Bearing, 
(1923), p. 369. 

” The objection to wagering contracts has 
sometimes been stated in terms of ‘‘unearned’”’ 
gain. ‘It is difficult to define the objection, 
and it has seldom undergone judicial analysis. 
The harmful social consequences are numerous. 
Vaguely, a sense of antagonism is aroused in 
a community of workers against persons who 
obtain a means of livelihood without partici- 
pating in the machinery of social or economic 
production and distribution—in short, against 
‘social slackers’. More specifically, unearned 
gains lead to idleness, and the wagerer becomes 
a social parasite. Useful business and industry 
are thereby discouraged. On the moral side, 
idleness leads to vice; and the impoverishment 
of the loser entails misery, and, in consequence, 
crime.’’ Patterson, op, cit., at p. 386. 
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suming the validity of that policy, it is, 
however, pertinent to inquire as to the re- 
lationship between wagering and insurance, 
in order that evaluation may be made of 
the extent to which the policy against wager- 
ing should be carried over into insur- 
ance law. 


While a perfectly fair wager is demon- 
strably unsound from the purely economic 
viewpoint, the insurance contract is not un- 
sound and, in fact, produces a net gain 
to society. Assume that X procures a $5,000 
policy of fire insurance for a premium of 
$50. Further assume ideally fair conditions 
such that the chance of the destruction by 
fire of the $5,000 worth of property is one 
in one hundred. The bargain is then sound, 
because the $5,000 X may lose by fire rep- 
resents a greater loss in terms of sacrifice 
in marginal utilitarian terms than one hun- 
dred times the loss of the $50 required to 
pay the premium. 


It is also clear that the sociological argu- 
ments against gambling have, in general, 
little bearing on insurance. There is no 
antisocial aspect to insurance, for it is not 
a matter of one losing and the other gain- 
ing; rather, both gain. The insured is forti- 
fied by the knowledge of the security of his 
economic expectations, enjoying quiet reli- 
ance, and the successful insurer reaps a 
profit which, unlike that of the typical gam- 
bler, is invested for socially beneficial pur- 


poses.” The criminal and domestically 


disruptive aspects of gambling are not at 
all in evidence in insurance contracts. 
Property insurance is not commonly con- 
templated as a wagering transaction; if a 
wager is desired, far more usual and con- 
venient devices are available with far greater 
chance of fortuitous success. 


10 See footnotes 96 and 99, supra, 

101 A possible consideration in favor of wager- 
ing would be the psychological imponderable— 
the enjoyment which men of all ages and races 
have experienced by vying with the gods of 
chance. Of course, it is also true that psy- 
chological difficulties may result from excessive 
gambling, so the psychological argument can 
be run both ways. 

12 The ‘‘flood of litigation’? argument, while 
notoriously a weak one, would seem to have 
at least some validity in the wagering contract 
field. See Gilbert v. Sykes, supra, footnote 91. 

10 This is not to imply that the funds of in- 
surance companies are invariably invested for 
the best socially planned purposes. The point 
is that insurance company investments do have 
considerable social utility whereas gambling 
profits seldom do. 

1% Hardy, op. cit., at p. 373 analyzes the 
ethics and economics of insurance in greater 
detail. 
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It should not be supposed, however, that 
there is no gambling aspect to insurance. 
Where the insured has no valuable relation- 
ship to the property or where the insurance 
is in excess of the insured’s interest, that 
is, “whenever there is no genuine risk to 
be hedged,” the evils of wagering in part 
reappear. Thus, while the requirement 
of an insurable interest in the form of some 
valuable relationship to the occurrence in- 
sured against does have validity, the prime 
danger to be avoided policywise is the equat- 
ing of the economically necessary “insurable 
interest” with the legal categories custom- 
arily embraced within that term. While 
some form of valuable relationship to the 
occurrence is necessary to avoid the wager- 
ing aspect, the policy against wagering is 
satisfied by any valuable relationship which 
equals the pecuniary value of the insurance, 
regardless of the legal nature of that 
relationship. 


Policy to Prevent Temptation 
to Destroy Insured Property 


The theory behind the policy is simple: 
if the insured has no “interest” in the sub- 
ject matter of the insurance, he is likely to 
destroy the subject matter in order to gain 
the benefit of the insurance.™ It is be- 
lieved that closer analysis of this policy will 
reveal that the dangers envisioned by it are 
more fanciful than real.’ 


An important consideration striking at 
the validity of the temptation argument is 
the fact that in numerous instances the 
bresence of an insurable interest not only 


15 Thid, 

6 Historical illustrations of the possibilities 
of using insurance for gambling purposes are 
not lacking. Walford, Insurance Guide and 
Handbook, (4th ed., 1901), pp. 27-28, describes 
the semiludicrous early background of life in- 
surance in England in these terms: ‘‘Under 
the title of ‘Insurance Wagers’, every conceiv- 
able description of speculation was entered into. 
The duration of the lives of persons believed 
to be on their death bed was a common hazard, 
and... the dissolution of persons, who saw 
themselves insured in the public papers at ninety 
per cent, was, not unlikely, hastened by such 
announcements."’ 

In recognition of this danger, 19 Geo. II, 
¢. 37, Section 1 (1746), outlawing no interest 
Policies of marine insurance, pointed out that 
“it hath been found by experience, that the 
making assurances, interest or not interest, or 
without further proof of interest than the pol- 
icy, hath been productive of many pernicious 
practices, whereby great numbers of ships, with- 
out their cargoes, have either been fraudulently 
lost and destroyed, or taken by the enemy in 
time of war.”’ 

bes While this article is concerned primarily 
with insurable interests in property, it is per- 
tinent to mention the temptation policy in con- 
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does not minimize the alleged temptation 
but actually increases it. What of the im- 
pecunious fee simple owner the market value 
of whose property has in an economic de- 
pression declined beneath the level of his 
insurance coverage? Knowing his recovery 
will be the replacement value or perhaps a 
fixed valuation, will not this owner, although 
he has the greatest possible insurable in- 
terest—the fee simple, yet be tempted? 
What of the life tenant whose recovery is 
measured by the value of the fee simple 
interest? Will not he, despite his uni- 
versally approved “insurable interest,” be 
tempted to destroy the property? 


Furthermore, it is believed that the mini- 
mization of temptation allegedly produced 
by the requirement of insurable interest is 
completely neutralized by the fact that the 
presence of an insurable interest ordinarily 
gives the greatest assurance that destruction 
of the subject matter can be effectuated 
without detection. Assume that X, an indi- 
vidual of criminal mind, seeks to defraud 
an insurance company. Assume further that 
the requirement of insurable interest does 
not exist in his state. Can anyone reason- 
ably suppose that X will insure building A, 
in which he has no property interest, burn 
it down and then seek to collect the insur- 
ance? This is unlikely because his collec- 
tion of proceeds on the loss would be 
probative of his criminal guilt, and the crim- 
inal law serves as a deterrent force against 
such conduct. Likewise the watchfulness of 
the insurer who stands to lose by destruc- 
tion of the property serves as an assurance 
that policies will not be recklessly issued to 





nection with life insurance because it is in life 
insurance situations that courts particularly fear 
the temptation towards murder. It is to be 
noted, however, that the law ‘‘has no universal 
cynic fear of the temptation opened by a pe- 
cuniary benefit accruing upon a death. It shows 
no prejudice against remainders after life es- 
tates, even by the rule in Shelley’s case. In- 
deed, the ground of the objection to life 
insurance without interest in the earlier English 
cases was not the temptation to murder, but 
the fact that such wagers came to be regarded 
as a mischievous kind of gaming.’’ Grigsby v. 
Russell, 222 U. S. 149 (1911). See footnote 107, 
supra, for text of 14 Geo. III, ec. 48, Section 1 
(1774), on this point. 

Just as a remainderman benefits by the life 
tenant’s death, so may devisees, legatees, heirs 
at law, next of kin and others. Yet never have 
the courts considered that those persons will 
be thereby tempted to do away with the in- 
dividual whose existence bars the fruition of 
their inchoate rights. Certain it is that the 
law countenances many such arrangements 
wherein temptation is held before the eyes of 
a potential profiteer. Why then the great fear 
in insurance? If criminal sanctions are the de- 
terrent elsewhere, why not in insurance? 
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throngs of wrongdoers. Typically X, as a 
reasonably prudent criminal, will burn down 
his own property which he has overinsured. 
Since the property is his own, he can sys- 
tematically plan the fraud and carry it out, 
undisturbed by prying eyes and leaving a 
minimum of evidence—things he could do 
only with great difficulty were the property 
in the control of another. Therefore, it is 
unrealistic to assume that the requirement 
of insurable interest minimizes temptation; 
in fact, it may well increase it. The re- 
quirement is based on theoretical considera- 
tions viewed in vacuo rather than in terms 
of social facts. 


Policy Favoring 
Limitation of Indemnity 


The traditional view of the insurance con- 
tract is that it is one of indemnity against 
loss” This view is in accord with the 
layman’s notion of insurance. Typically the 
layman takes out insurance not for any 
wagering purpose but to assure himself of 
financial protection in the event the subject 
matter of the insurance is destroyed. 


3ut what is behind the policy of insur- 
able interest as a limitation on indemnity? 
Is it a separate and independent policy con- 
sideration in addition to those policies 
against wagering and against the promotion 
of temptation to destruction? It is sub- 
mitted that it is not in any sense an inde- 
sendent policy, but merely another head 
of the hydra that is the policy against 
wagering. To the extent that a possible 
insurance recovery is in excess of the in- 
sured’s interest, it is a wager, and limiting 
indemnity to the extent of the interest is 
simply the way in which an insurance con- 
tract is removed from the wager category. 
The traditionally distinct purpose of insur- 
able interest as a limitation on indemnity is, 
then, merely the wagering policy accoutered 
in different verbal cloth. 


Re-evaluation of Concept 


A realistic analysis of the purposes of the 
requirement of insurable interest yields the 


conclusion that the strong public policy 
against the enforceability of wagering con- 
tracts is at the base of the concept. While 
the general policy to discourage destruction 
of property has moral soundness and laud- 
able social purpose, it is improperly associ- 


1° “‘The measure af the insured’s recovery for 
loss under a policy of insurance on property 
is governed by the basic principles of indem- 
nity, that the contract is one designed to in- 
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ated with insurable interest. The historic 
notion that insurance is a contract of in- 
demnity is doubtless true both in the con- 
templation of society and in the typical 
motivation for procuring an insurance policy, 
but as related to insurable interest it is 
merely another manifestation of the antag- 
onism to the wager. 

Procurement of a policy of insurance is 
an investment prompted by commercial 
foresight. This foresight involves a recog- 
nition of a desirable economic relationship 
to a thing capable of destruction or damage, 
and the prudence of allocating certain mone- 
tary sums to insure financial protection in 
the event of a catastrophic occurrence. 
While in a broad semantic sense all insur- 
ance contracts are wagers, the notion has 
developed in the law that if there is an 
interest in the subject matter of the insur- 
ance, independent of the occurrence of 
the insured event, then there is no wager. The 
qualification of interest independent of the 
happening of the occurrence is necessary 
because any wagerer has an economic in- 
terest in the happening of the wagered oc- 
currence, that is, either winning or losing 
the stakes. 

There is an essential subjectivity to prop- 
erty insurance protection. While insurance 
patterns in the normal course of business 
may be reasonably established by objective 
standards, it cannot be said that reasonable 
men will not differ as to needed protection. 
If one business man entertains genuine ap- 
prehensions within his own mind, it cannot 
be said that his insurance policy is anything 
but a bona fide economic investment. As 
to policyholders generally, insurance is an 
investment in probabilities and assurances. 
The time-honored adage that “insurance 
money is sleeping money” is a truth appli- 
cable to all property insurance taken out 
in good faith. While the subjective assur- 
ance is the principal value of the insurance 
policy, it is to be noted that objective factors, 
such as the conduct of prudent men simi- 
larly situated and customary usages, may be 
probative to determine whether the subjec- 
tive state of mind truly exists, or, stated 
differently, whether the insured contemplated 
a genuine economic risk to be shifted or 
whether the purported insurance was in 
reality a cloak for a gaming device. 

If a policyholder has absolutely no rela- 
tion to the property insured in any conceiv- 
able way, except that its destruction will 
demnify the insured against loss of the kind 
indicated in the contract.’"’ Patterson, Cases 


and Materials on Insurance (2d ed., 1947), 
p. 252. 
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inure to his benefit because he has staked 
money on that contingency, it is clearly a 
wager and not a bona fide commercial risk 
to be shifted. If the policyholder is the sole 
and unconditional owner of unincumbered 
property, his insurance policy is patently a 
legitimate exercise of economic foresight, a 
shifting of a risk which will be regarded as 
an investment, not as a wager. But be- 
tween the wagerer and the absolute owner 
is situated a vast assortment of persons, 
standing in various relationships to the prop- 
erty insured. Through this mass, the men 
of the law have drawn a line, and those who 
find themselves in the company of the 
wagerer on his side of the line are damned 
as wagerers themselves and denied the right 
to enter into an enforceable contract of in- 
surance. The distressing factor in this pic- 
ture is that the assemblage on the wagering 
side of the line contains relatively few sin- 
ister individuals of the popular gambler 
stereotype, for most are productive law- 
abiding citizens who have freely paid insur- 
ance premiums in prosecution of the traditional 
freedom of contract. These latter “wager- 
drawn from diffused economic 
they are unsecured creditors, 
occupiers of land, spouses and others antici- 
pating a factual expectation of damage from 
the insured event. 


ers” are 
segments; 


Based on economic analysis it is sub- 
mitted that there is only one true concept 
of insurable interest, and that is the factual 
expectation of damage. Restated, this 
conception is that insurable interest exists 
if the insured, independently of the policy 
of insurance, will gain economic advantage 
from the continued existence of the insured 
property or will suffer economic disadvan- 
tage on damage to the property. The prop- 
erty-right conception is analytically not 
separate from the factual expectation of 
damage. It is more accurately a grouping 
of individuals who are most likely to suffer 
damage; their factual expectation is high. 
But, as previously indicated, while the phys- 
ical owner is the most probable loser, others 
may similarly suffer pecuniary setback upon 
the destruction of the insured property, 
often to a greater extent than a nominal 
owner. Recognition of this has led to an 
expansion of the property-right concept to 
include all those having enforceable in rem 
tights in the insured property unit. How- 





"See Miller v. Stuyvesant Insurance Com- 
pany, supra, footnote 17 (‘‘An interest must be 
established—ownership, possession, a lien or 
Such equitable interest as a stockholder has in 
corporate property.’’); Price v. United Pacific 
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ever, many courts have lost sight of the 
proportion of the property-right concept, 
and instead of using it as a convenient de- 
vice to recognize some of the more obvious 
property relationships which are insurable, 
they have enshrined the property-right con- 
cept as an exclusive test. 

It is submitted that factual expectation of 
damage is a sufficient working guide for 
the court seeking to sift the insurance trans- 
action to guard against wagering. Actually, 
the strength of the formulation lies in its 
malleability to the circumstances. Rules 
phrased in terms of statements of individual 
relationships which suffice for an insurable 
interest have had the undesirable effect of 
invoking a pattern of expressio unius est ex- 
clusio alterius. Enumeration has had the 
effect of limiting, and often policyholders 
have been denied recovery because the nature 
of their interest was not incorporated in a 
positive listing.”° Use of the broader formu- 
lation in terms of factual expectations 
should serve to obviate this unfortunate 
tendency. 


In examining judicially designated wager- 
ers, it is found that the unsecured creditor 
is a foremost culprit. The assumption is 
that since the creditor required no res as 
security he did not look to any particular 
unit of the debtor’s property for satisfaction 
of the debt, and therefore has no insurable 
interest in any particular unit. The eco- 
nomic lie here is that the unsecured creditor 
typically extends credit with the expectation 
of repayment, and such anticipation is 
grounded in the productivity of the debtor’s 
property whether it be rental property, stock 
in trade or equipment. It cannot be said 
that it is a wager for a creditor to insure 
the property, the destruction of which will 
have the effect of diminishing his repay- 
ment. This is not to say that all unsecured 
creditors would have an insurable interest 
in all their debtors’ properties; it is rather 
a question of individual evaluation, for the 
economic fortunes of the creditor tend to 
be more directly related to specific property 
where the holdings of the debtor are smaller. 
It is to be noted that the allowance of an 
insurable interest to unsecured creditors 
would permit them access to policies of 
their own. This meets an economic need, 
for the protection of the “loss payable” 
Casualty Insurance Company, supra, footnote 77, 


(‘An insurable interest is created only through 


ownership, rightful possession, acquisition of a 
lien.’’) 
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clause ™ is insufficient, especially since under 
these clauses the debtor’s breach of war- 
ranty may be used by the insurer to defeat 
the creditor’s rights. It is further significant 
that this would allow the creditor to insure 
without the debtor’s consent, and assuming 
no connivance by the debtor this separate 
policy would not run the risk of being a 
voidable preference in bankruptcy. 

The widespread holding that a husband 
has no insurable interest in the property of 
his wife has little justification. The popular 
practice is so overwhelmingly opposed to 
this notion that it is strange the view has 
persisted at all. In light of the husband’s 
sharing in the enjoyment and benefit of the 
wife’s realty, especially as a homestead, and 
in view of the general practice of furnishing 
personalty needs, including replacement of 
lost and destroyed items, it is most difficult 
to locate a wager in such insurance. Simi- 
larly, the occupier of land who holds no 
enforceable promise or property rights has 
an expectation of use and enjoyment which, 
although terminable by the owner, may yet 
be of substantial economic value. It seems 
little concern of the law that a promisee of 
an unenforceable promise may regard him- 
self as a possessor of an insurable interest 
which he would safeguard. The assumption 
that all unenforceable promises will not be 
kept is a seamy remnant of the critical 
common-law appraisal of man’s character, 
and has no decisive place here. The point 
is that a valuable economic relationship is 
subject to impairment by fortuitous harm 
to physical property. 

Suppose the instance of an operator of a 
gasoline filling station which is located near 
an isolated resort hotel and is primarily 
dependent on the hotel’s clientele for trade. 
In practically all jurisdictions, the filling- 
station proprietor has no insurable interest 
in the hotel premises. Destruction of the 
hotel would ruin his business, yet let the 
station owner insure the hotel property and 
he is a wagerer. Under a factual expecta- 
tion analysis, there would be an insurable 
interest which would permit recovery on a 
policy to compensate for the loss of busi- 
ness occasioned by the destruction of 
the hotel. 

Even after insurable interest has been 
established and the dreaded wager success- 
fully barred, many courts feel obliged to 
take further precaution and require such 
interest at the inception of the policy as 





111'The “‘loss payable’ clause is nothing more 
than an anticipatory assignment of the pro- 
ceeds of an insurance policy, typically phrased 
‘loss, if any, payable to X.'’ The creditor is 
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well as at the time of loss. This is a mis- 
conception, for the wager is sufficiently ex- 
cluded by the requirement of good faith at 
the issuance and existence of an interest at 
the time of loss. This added and unneces- 
sary caution is at the sacrifice of business 
convenience; it is often impracticable to 
procure insurance on contemplated acquisi- 
tions until some time after the acquisition 
is complete, and if anticipatory insurance 
is not permitted, valuable relationships may 
go unprotected. 


Conclusion 


The law of insurable interest in property 
is entangled in considerations of the general 
policy against wagering. While the early 
English underwriters, particularly of life 
and marine risks, presented the courts with 
many invidious wagering transactions, the 
wager is clearly exaggerated in modern 
property-insurance contemplation. Property 
insurance is procured almost universally by 
those seeking indemnification; the wagerer 
finds the cold precision of the calculated 
premium and the actuarial computation less 
attractive a gaming board than more con- 
ventional gambling devices. The question 
of an intended wager rarely arises; typically 
the insured thinks he is exercising legiti- 
mate commercial foresight, only to discover 
upon later judicial analysis that he is 
a wagerer. 


Since men unlearned in the law regard 
their insurance policies as instruments of 
security and assurance, it is a grievous 
sociological error on the part of the judicial 
fraternity to allow insurance-policy obliga- 
tions to flake away mysteriously and to pre- 
vent the procurement of insurance policies 
by interested parties who do not own tra- 
ditional property rights. There must be a 
true perception of property-right concepts 
in insurable interests and a thorough recog- 
nition that “insurable interest” implies 
merely a relationship to a property unit that 
will lead to economic disadvantage if the 
property unit is impaired. The insurance 
carrier serves a valuable function in society, 
that of shifting economic risks. His service 
as indemnitor should not be limited to a 
judicially approved panel, but should ex- 
tend to all the members of society who pos- 
sess economic relationships confronted with 
loss by potential fortuitous events. 


(Continued on page 464) 





merely a pledgee of the insured’s chose in ac- 


tion, not an insured. See Patterson and Mc- 


Intyre, op. cit., at p. 232. 
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Let’s Have Sound Principles 
in State Accident and Health Laws 


By RICHARD E. CHISLETT Il 


MR. CHISLETT IS WITH THE INSURANCE AND SOCIAL SECURITY DE- 
PARTMENT OF THE STANDARD OIL COMPANY (N. J.). THIS IS THE FULL 


TEXT OF HIS ADDRESS 
INSURANCE BUYERS’ 


” THE COURSE of the evolution of 
social insurance law in the United States 
(some would name it “revolution” rather 
than “evolution”), there has appeared re- 
cently a new species—the “cash sickness” 
or, to be more accurate, “temporary disabil- 
ity benefit” law. 

As contrasted against workmen’s compen- 
sation, permanent disability benefits, or to 
medical and hospitalization benefits, the 
temporary disability benefit is a partial re- 
placement of wage loss for a limited period 
during which the worker is out of employ- 
ment because of sickness or accident not 
arising out of or caused by such employ- 
ment. Under a different name, the tempo- 
rary disability benefit is similar to the payment 
now made under voluntary group accident 
and health contracts. 


To describe this kind of benefit as new is 
not accurate. Voluntary programs paying 
such benefits have existed for a great many 
years. The Travelers Insurance Company 
wrote an accident insurance policy as early 
as 1864. In the early 1890’s, the same com- 
pany wrote a group accident and health 
contract covering fire-fighting personnel in 
Baltimore. By 1913 the group accident and 
health business assumed sufficient importance 
for New York State to amend its insurance 
law and allow life companies to write this 
type of business.* 

At the present time, a great many em- 
pPloyees have some measure of voluntary 
Protection from wage loss while disabled. 
Salary continuation plans, individual and 


* National Industrial Conference Board, Com- 
pulsory Sickness Compensation for New York 
State, p. 103. 
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group accident and health insurance con- 
tracts, employer-sponsored insured and self- 
insured disability benefit plans, and union 
and fraternal benefit plans combine to offer 
protection to large numbers of employees. In 
some industrial states surveys have shown 
that some voluntary protection is being af- 
forded to anywhere from sixty per cent to 
more than seventy-six per cent of those em- 
ployees covered under unemployment insurance 
laws. Since these surveys did not include 
fraternal plans or coverage under individual 
accident and health policies, the true extent 
of protection in those states was even greater 
than indicated. It is most important to 
remember the magnitude of existing volun- 
tary protection, and to profit from the long 
experience of private voluntary effort in this 


field. 


This is not intended to be a discussion of 
the desirability of or necessity for state 
temporary disability legislation. On the other 
hand, four important industrial states now 
have such laws; another legislature has passed 
a law subject to ratification by referendum; 
and no less than fourteen more state legis- 
latures this year had placed before them 
measures treating this subject in one fashion 
or another. Ohio and Maryland recently 
appointed commissions to study the subject 
and to make positive recommendations. It 
does not seem unreasonable to presume that 
more,states will eventually adopt laws com- 
pelling some sort of temporary disability 
coverage. Under these circumstances, it would 
seem imperative to develop a set of sound 
principles which should be incorporated in 
any state legislation to be considered in the 
future. 
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New Factor: Compulsion 


As was pointed out, the type of benefit 
under discussion is not new. However, it 
is only in the past few years that state and 
federal governments have taken action to 
compel the payment of such benefits to great 
numbers of employees. In four states (and 
in the railroad industry nationally), imme- 
diate broad coverage through governmental 
mandate has taken the place of the more 
gradual, yet surprisingly rapid, expansion of 
coverage through voluntary efforts. The new 
and important factor in the group health and 
accident field is this factor of compulsion. The 
manner in which governmental compulsion 
is exercised is of prime importance to the 
public at large, and especially to employees, 
employers and the insurance industry. 

Broadly speaking, states can legislate 
wide temporary disability benefit coverage 
in two ways. First, the state may create a 
social security type of state fund for the 
payment of benefits, which fund may be 
supported by a payroll tax on employees, on 
employers or on both. Such a system may 
or may not allow employers and their em- 
ployees to become exempt from the state 
tax by substituting so-called “private plan” 
benefits for those payable by the state, a 
process sometimes called “contracting out”. 


Rhode Island, the first state to legislate 
on this subject, is the only one thus far to 
adopt a monopolistic state fund allowing no 
substitution of private plan benefits for state 
fund benefits. California and New Jersey 
also use the device of a social security type 
tax and state fund, but allow exemptions 
from the state system through the approval 
of private plans. In each of these three 
states, the system of temporary disability 
benefits is modeled closely after and is ad- 
ministered in conjunction with the state un- 
employment insurance system. The taxing 
power is the instrument used to effect this 
type of compulsion. 


The second method of achieving compul- 
sory widespread coverage is through exer- 
cise of the state police power in the field of 
health and welfare. Under this method, 
employers are required by law to furnish 
their employees with a certain minimum 
scale of benefits, but are allowed wide lati- 
tude in the means chosen for providing such 
benefits. No state fund is provided tg pay 
benefits to employees. The philosophy be- 
hind this method resembles somewhat that 
found in workmen’s compensation laws in 
most states. 


Legislation embodying this second prin- 
ciple may be of two types. The first provides 
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that coverage may be given through insur- 
ance, self-insurance or perhaps through 
agreement with a union or employee mutual 
benefit association which pays the benefits, 
Premium charges may be. borne by the 
employer, by employees alone or by both. 
There may be a clause requiring assignment 
of risks unable to obtain coverage elsewhere 
and premium regulation in respect to those 
risks. Such legislation offers the maximum 
amount of flexibility and impinges least upon 
free private enterprise. A bill embodying 
these principles was strongly supported by 
some employer and insurance 
New Jersey, but failed to pass. 


groups in 


The second type of legislation under this 
heading closely resembles the first. How- 
ever, it does provide, in addition to the other 
methods of affording coverage, a competitive 
state fund from which an employer may 
purchase insurance at a rate calculated to 
cover the cost of the risk. If the state insur- 
ance fund is required to accept any appli- 
cation for insurance, there is no need for risk 
assignment. New York has just adopted a 
law of this type. 


Essential Difference in Methods 


One essential difference should be noted 
between the two methods of compulsion. 
Under the second method described, an em- 
ployer must take some action to select a 
vehicle for providing the required protec- 
tion. However, under a social security type 
system permitting contracting out, if the 
employer does nothing, the tax is automati- 
cally levied and his workers are automatically 
eligible for state fund benefits.. In the first 
three months under the New Jersey law, 
private plans were approved which covered 
more than fifty per cent of subject employees. 
Despite this good record, there is evidence 
that inertia on the part of many employers 
has resulted in their having state fund cov- 
erage, when full consideration of all the 
factors would demonstrate private plan cov- 
erage to be far more advantageous. 


As the states with temporary disability 
benefit laws have gained experience in op- 
eration, and as a multitude of bills on the 
subject have gone through the process of 
drafting and redrafting, certain specific ob- 
jectives have emerged which should be 
attained by any law dealing with this sub- 
ject. Let us consider the most important of 
these objectives. 


Objectives 


1. Legislation should provide a maximum 
degree of flexibility. The needs of various 
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employee groups, the ability of employers 
to pay and the many economic and social 
variations between industries and states de- 
mand that a law have the maximum amount 
of flexibility while still assuring basic benefits 
to the greatest number of employees. Par- 
ticularly under a monopolistic fund such as 
exists in Rhode Island, the minimum benefit 
tends to become the maximum benefit. Un- 
der such a compulsory scheme the cost of 
insuring benefits in excess of those required 
to be paid by the state is prohibitive in 
most cases. On the other hand, in Cali- 
fornia and New Jersey private plans have 
been able in many cases to offer substantially 
greater benefits than required at a premium 
no larger than the state fund tax. 

2. Full recognition should be given to exist- 
ing plans. Voluntary plans already in exist- 
ence are a potent economic and social force. 
Their existence and accomplishment should 
be recognized in the law and such plans 
should be permitted the fullest scope in 
handling the problems such a law seeks to 
meet. 

3. Neither the social security type of tax 
nor a state fund are necessary to provide large 
numbers of workers with this type of coverage. 
To secure adequate coverage under an insur- 
ance scheme of this kind, it is not believed 
necessary to create a large new unit of 
bureaucracy to collect taxes and pay benefits. 
Experts in the field of insurance have stated 
that the “all-private” plan can provide the 
broad coverage and basic benefits desired. 
In support of their position, they quote the 
successful extension of workmen’s compen- 
sation coverage, even to the smallest em- 
ployers. Certainly the state should not enter 
into any field of endeavor in which private 
industry has shown its ability and has indi- 
cated its willingness to do the job required. 
Furthermore, there is inherent in any state 
fund the danger that it will appear too large 
at some given time, creating very strong 
pressures for unwise and unsound liberaliza- 
tion of the benefit schedule. 


4. Provision should be made for experience 
rating. Experience rating provides the de- 
sired economic incentives and rewards to 
both employer and employees for efficient 
health work, helps to engender a constructive 
attitude on the whole problem of lost time 
through disability and promotes sound ad- 
ministration of the plan. The principle has 
been successfully adopted in workmen’s 
compensation and utilized in unemployment 
compensation laws. It exists within the 
iramework of voluntary health and accident 
coverage and should be applied likewise to 
temporary disability legislation. 
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5. Strong arguments can be made for jownt 
financing on the part of employer and em- 
ployee. Experience in the field of social in- 
surance has shown that if administration 
and operation of such a plan are to encour- 
age the active support and interest of the 
employer, the best way to achieve that de- 
sirable result is for the employer to share 
in the financing. On the other hand, the 
casual relationship between temporary disa- 
bility and employment is at best indirect and 
the employee may properly be asked to play 
an important part in the financing of a 
program. The employer’s views with respect 
to a temporary disability benefit program 
will receive far more adequate consideration 
if he is contributing to the plan financially. 
This applies to the day-to-day administra- 
tion of the program, as well as to its origi- 
nal formulation and subsequent modification. 

6. Benefit formulas must be carefully drawn, 
and provision should be made for nonduplica- 
tion of benefit payments. A temporary disa- 
bility benefits program should have as its 
sole purpose the partial replacement of a 
measurable income loss which is directly 
traceable to a disability. A person becoming 
disabled while employed, for instance, should 
be ineligible for a disability benefit if his 
illness has not resulted in the loss of income 
from unemployment insurance, i. e., if he 
had just exhausted, or was disqualified from 
receiving, unemployment benefits. Such a 
person cannot demonstrate any measurable 
loss occasioned by his disability. , 

The percentage of loss to be replaced 
should be based upon the claimant’s most 
recent normal wage.. The percentage should 
be reasonable (fifty per cent is often men- 
tioned), and the benefit should be subject 
to a maximum. Practically speaking, the 
maximum benefit for unemployment should 
never be exceeded in the temporary disabil- 
ity program. If unemployment caused by 
sickness pays more than ordinary unemploy- 
ment, the sickness rate is ‘bound to rise in 
the unemployed group. 

Care must be taken to avoid duplication 
of benefit payments lest the total amount 
of benefits in any individual case approach 
too closely the worker’s normal wage, thus 
inhibiting his desire to return to gainful 
employment. The experience of Rhode Island 
in duplicating workmen’s compensation and 
temporary disability benefits is pertinent in this 
regard. 

7. Temporary disability benefit laws and 
their administration should be separate from 
unemployment compensation programs. Bene- 
fits of the type under discussion are wholly 
different from unemployment compensation 

(Continued on page 443) 
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Continued from page 439.— 

benefits. Many believe that unemployment 
is not really an insurable risk, while the 
costs of temporary disability can be calcu- 
lated actuarially within reasonable limits. 
Especially in those states providing depend- 
ents’ benefits, a very definite element of need 
has crept into unemployment compensation. 
Since any temporary disability plan should 
definitely be a purely actuarial insurance 
program, special care must be taken to pre- 
vent a carry-over of such concepts from one 
program to another. Close association of 
temporary disability with unemployment in- 
surance is almost bound to introduce into 
the new program the base-period method of 
determining benefit amount, a procedure 
which is unsatisfactory and unnecessary in 
dealing with temporary disability. 

There are basic differences between the 
situations of a man who is unemployed but 
healthy, on the one hand, and a man who 
is unemployed because he is sick, on the 
other. Their problems are not the same and 
should be treated differently. In meeting the 
problems of the disabled, such procedures 
as testing eligibility and claims taking are 
far different from those applicable to the 
unemployed. The differences in the two 
programs are sufficient to demand complete 
administrative separation. 

The benefit formula and other provisions 
of a temporary disability benefits law should 
recognize the sound practices and principles 
which have been developed over thirty years 
or more of private plan operation. The pro- 
vision of a waiting period, determination of 
proper benefit duration, the requirement of 
periodic medical examinations, disqualification 
for self-inflicted injuries and a multitude of 
other considerations, all are important in 
framing legislation of this character. This is 
particularly true if costs are to be kept at 
a reasonable level. There is every reason 
why the body of past experience in handling 
this problem should be employed in framing 
sound legislation. 


New York Law 


Recently, New York became the fourth 
state to enact a temporary disability benefit 
law. Many believe this to be the best stat- 
ute of its kind passed thus far. 

Under this new law, employers of four 
or more individuals are required to make 
provision for the payment of disability bene- 
fits to their employees. The basic weekly 
benefit rate is fifty per cent of the average 
weekly wage, with a maximum of $26. 
Benefits are payable for thirteen weeks in 
any fifty-two-week period, with an additional 
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maximum limitation of thirteen weeks per 
disability. In making provision for pay- 
ment of benefits, an employer must arrange 
extended coverage for an employee during 
the four weeks following his separation from 
employment, unless the employee finds other 
employment before the expiration of that 
period. 


As to financing the cost of benefits, em- 
ployees are charged through payroll deduc- 
tion one-half of one per cent of their wages, 
not to exceed thirty cents per week. The 
employer pays the balance of the cost. A 
comparatively small special fund is set up 
for the payment of benefits to those who 
become disabled while unemployed after they 
have been out of covered employment for 
more than four weeks. This fund will be 
created from the proceeds of a two-tenths of 
one per cent payroll tax not to exceed twelve 
cents per employee per week, for the first 
six months of 1950. This tax will be divided 
evenly between employer and employee. 
After that date, this special fund will be 
maintained by, and administrative funds will 
be secured through, a small annual assess- 
ment on all carriers and self-insurers, appor- 
tioned according to payroll. 

Benefits are payable under the law for 
disabilities occurring on and after July 1, 
1950. 


Flexibility of New York Law 


This law has in it a tremendous amount 
of flexibility. In providing the basic benefits 
required by the law, the employer may self- 
insure, may purchase insurance from a pri- 
vate carrier or may purchase insurance from 
a competitive state fund. More important, 
while the law specifies a basic cash disability 
benefit, means of paying which must be 
provided, still an employer may qualify un- 
der the law by submitting for approval a 
plan which does not offer as much in cash 
benefits, but which does offer the equivalent in 
other benefits. For example, an employer 
may seek approval of a plan which may 
offer cash benefits of only $15 per week for 
thirteen weeks, but which also guarantees 
medical and surgical benefits, hospitalization 
benefits and perhaps some life insurance. If 
the administrator finds that the total bene- 
fits under such a “package” plan are at 
least as favorable as the cash disability ben- 
efits required by law, then the providing 
of such a plan can discharge the employer’s 
responsibility under the law. In a similar 
manner, an employer will be able to qualify 
a plan which might, for instance, pay full- 
pay benefits for something less than thirteen 
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weeks. Additional internal freedom is given 
employers in that they can have any number 
of qualifying plans for different classes of 
employees, so long as all employees are 
covered. 

Flexibility also is gained through the rec- 
ognition given under the law to existing 
plans. If a plan was in existence on April 
13, 1949 (the effective date of the law) and 
remains in effect on July 1, 1950, and if the 
employer is obligated to keep it in effect 
until sometime after that date, it automati- 
cally qualifies under the law without regard 
to the amount of benefits it provides. Such a 
plan will remain a qualifying plan until the 
earliest date the employer shall have the 
right to discontinue the plan or to discon- 
tinue his contributions towards the cost. 
Furthermore, such a plan may continue to 
qualify if it is extended, with or without 
modification, through agreement between the 
employer and his employees or through col- 
lective bargaining. An example will make 
this feature more plain. Suppose an employer 
is now bearing the full cost of a plan paying 
$20 a week for thirteen weeks and is obli- 
gated to continue the plan until December 
31, 1950. Existence of such a plan will dis- 
charge the employer’s obligation under the 
law until that date. lf his employees decide 
that, rather than pay one-half of one per cent 
of payroll to receive a maximum benefit of $26, 
they would prefer to continue receiving the 
$20 benefit at no cost to themselves, then 
by agreement between employer and em- 
ployees, the plan may be extended and quali- 
fied automatically. 

Even if the employer has the right to 
terminate a similar existing plan solely on 
his own motion, such plan may qualify 
under the law in certain circumstances. 
The plan must offer total benefits at least 
as favorable as the basic cash disability bene- 
fits specified (the same test as applied in 
the “package” plan example) and the em- 
ployer must agree not to terminate the plan 
except upon ninety days’ notice. 


Operation of State Fund 


While the new law does create a state 
fund, it does not levy a “social security” 
type of tax. The state fund will operate in 
the same manner as an insurance company, 
charging premiums calculated to cover the 
cost of the risks insured. However, the 
state fund is obligated to accept any appli- 
cation for insurance. Of special interest is 
the fact that New York’s two per cent pre- 
mium tax is extended to the operations of 
the state fund in respect to temporary dis- 
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ability insurance. This is the first time to 
my knowledge that such a device has been 
employed to help equalize the competitive 
situation between a state insurance fund and 
private carriers. 


Under the New York plan, experience 
rating is automatic both as to all employers 
and as to those individual employers insur- 
ing groups large enough for application of 
the principle. The state fund also will em- 
ploy experience rating. As was pointed out, 
costs are jointly financed with as much as 
the first thirty cents per week being assessed 
against the employee. 

The New York temporary disability bene- 
fit law relates weekly benefit amounts more 
closely to recent earnings than does any 
other law of this type. Benefits are fixed 
at fifty per cent of the average weekly wage 
sarned in the most recent eight weeks of 
employment, or part thereof, preceding the 
disability, with a maximum of $26 and a 
minimum of $10. If an employee’s average 
weekly wage is less than $10, his benefit 
amount is equal to such average weekly 
wage. In unusual instances, when this method 
of determination produces hardship, another 
method of determination may be specified 
by the administrator. There are provisions 
for nonduplication of benefits, and for non- 
payment of benefits if the disability has not 
caused a loss of income. Generally speaking, 
an employee who would be disqualified from 
receiving unemployment insurance benefits, 
would be disqualified from receiving tempo- 
rary disability benefits. New York’s unem- 
ployment insurance law offers an extreme 
example of odd results which are produced 
if the base-period concept is used in testing 
eligibility for benefits and in determining the 
benefit amount. In that state, an individual 
can work for as long as seventeen months 
before becoming eligible for unemployment 
insurance benefits. This highly undesirable 
feature is avoided in respect to temporary 
disability benefits, since the new law sets 
up a separate earnings eligibility test for 
the sick unemployed who would otherwise 
qualify for benefits. The result of this fea- 
ture is to give much earlier coverage during 
unemployment to most of those newly en- 
tering the labor market. This is a good 
illustration of why temporary disability ben- 
efit procedures and practices should be sepa- 
rated as much as possible from those existing 
in the unemployment compensation program. 

In many of its features, the law follows 
sound practice in the accident and health 
field. To receive benefits, a claimant must 
be under a physician’s care. Periodic medical 

(Continued on page 452) 
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New Insurance Law Developments 
in Arkansas 


» the private-law phase of the subject 
of insurance, litigation between insurance 
companies and individuals continues to be 
heavy. The Arkansas Supreme Court con- 
tinues to follow the general principle of 
construction of insurance contracts, that in 
case of doubt as to the meaning of a policy 
provision it is to be construed in favor of 
the insured or beneficiary and strictly against 
the insurer who prepared it.’ This principle 
was rather strikingly illustrated in the re- 
cent case of Central Surety Fire Corporation 
v. Williams? There a policy on an automo- 
bile covered loss caused by “theft, larceny, 
robbery or pilferage.” The loss occurred 
through the act of the insured who in good 
faith voluntarily transferred the automobile 
to a purchaser, who gave a bad check as 
payment. The insurance company contended 
that the loss- was not caused by larceny, 
but rather by the insured’s voluntary trans- 
fer induced by false pretenses. The Arkan- 
sas court, referring to the criminal statute 
which punishes the obtaining of property by 
false pretenses the same as larceny,® held 
that the insured lost his automobile by 
“larceny” and was covered by the policy. 


If there is no uncertainty in the meaning 
of language used in an insurance policy, 
there is no room for operation of the general 
tule of construction and the policy will be 


1National Life and Accident Insurance Com- 
pany v. Horace [9 CCH Life Cases 356], 206 
Ark. 430, 175 S. W. (2d) 984 (1943); Life € 
Casualty Insurance Company v. Kinney [9 CCH 
Life Cases 596], 206 Ark. 804, 177 S. W. (2d) 
%8 (1944); Liverpool & London & Globe Insur- 
ance Company, Ltd. v. Jones, 207 Ark. 237, 180 
S. W. (2d) 519 (1944); Liebe v. Sovereign Camp, 
Woodmen of the World [8 CCH Life Cases 748], 
205 Ark. 540, 170 S. W. (2d) 370 (1943). 


2[29 CCH Automobile Cases 881], 211 S. W. 
(2d) 891 (Ark., 1948). 


* Ark. Dig. Stat. (Pope, 1937) Section 3073. 
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enforced according to its terms.‘ Thus in 
Home Life Insurance Company v. Thomas’ 
the majority of the court held that nonpay- 
ment of an installment of a premium note 
excused the company from liability for loss 
during the overdue period pursuant to the 
terms of the premium note. The dissent, 
however, thought that there should be cov- 
erage for the loss because the company for 
the past three years had treated late pay- 
ments of the installments as reinstating the 
policy from the date of the lapse so that the 
insurance was in effect during the period of 
default. Argument could well be made that 
the insurance company by its conduct looked 
to the insured for payment of the premium 
note as a debt and gave up its right to insist 
upon a default. The dissent further consid- 
ered the majority’s holding, that there was 
no insurance during the period of default, 
to require advancing the dates of the beginning 
and ending of the insurance term to conform 
to the date of payment of the reinstating 
premium. This, of course, would not jibe 
with the collection of premiums for the 
interim period. 


* Home Insurance Company v. Thomas [5 CCH 
Fire and Casualty Cases 444], 207 Ark. 994, 183 
S. W. (2d) 600 (1944): American National In- 
surance Company v. Kidd [12 CCH Life Cases 
904], 211 Ark. 1079, 204 S. W. (2d) 788 (1947): 
Witherspoon v. Lumbermen’s Mutual Insurance 
Company [27 CCH Automobile Cases 883], 211 
Ark. 844, 203 S. W. (2d) 185 (1947). 

5 Supra, footnote 4. 
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False Warranty 
and Misrepresentations 


There appear to have been no startling 
developments in the rules relating to con- 
cealments, representations, warranties, con- 
ditions and exceptions. Several recent cases 
reiterate the rule that substantially false 
warranties on matter material to the risk 
give the insurer ground for avoidance of lia- 
bility.” Whether classified as a warranty 
or a representation, it has long been settled 
in Arkansas that an insured’s false statement 
to defeat his recovery must relate to a 
matter material to the risk* and be one of 
fact and not mere opinion or belief.® Al- 
though it has been stated as a rule of law 
that the specific asking of a question be- 
speaks its materiality, entitling the company 
to a truthful answer,’ even specific inquiry 
does not require the insured to reveal trivial 
matters. The extent to which the latter 
principle is carried is illustrated by Southern 
National Insurance Company v. Pillow,” where 

® See McBath v. American Republic Insurance 
Company [10 CCH Life Cases 959], 208 Ark. 
764, 187 S. W. (2d) 954 (1945) (‘warranties or 
representations’’ considered as ‘‘conditions prec- 
edent”’ to recovery); Progressive Life Insurance 
Company v. Dooley [11 CCH Life Cases], 209 
Ark. 608, 192 S. W. (2d) 128 (1946). 

™See National Union Fire Insurance Company 
v. Avant, 167 Ark. 307, 268 S. W. 20 (1925) 
(promissory warranty); Southern National Life 
Insurance Company v, Pillow [9 CCH Life Cases 
577], 206 Ark. 769, 177 S. W. (2d) 763 (1944). 
Though not exactly the same, the principles 
relating to substantial truth or substantial com- 
pliance as sufficient to satisfy a warranty or 
representation are related to considerations of 
materiality. In case of fire insurance the Ar- 
kansas statute specifically provides that sub- 
stantial compliance with the ‘‘terms, conditions 
and warranties’’ of the policy shall be suffi- 
cient for recovery by the insured. Ark. Dig. 
Stat. (Pope, 1937) Section 7721; Seaboard In- 
surance Company of Maryland v. Caver [5 
CCH Fire and Casualty Cases 381], 207 Ark. 
1038, 183 S. W. (2d) 922 (1944). 

8’ Modern Woodmen of America v. Whitaker, 
173 Ark. 921, 293 S. W. 1045 (1927). 

® Woodmen of the World v. Brown, 194 Ark. 
219, 106 S. W. (2d) 591 (1937); Geer v. Union 
Mutual Life Insurance Company, 273 N. Y. 361, 
7 N. E. (2d) 125 (1937), noted 36 Michigan 
Law Review 981, 7 Brooklyn Law Review 252; 
Progressive Life Insurance Company v. Hulbert, 
196 Ark. 352, 118 S. W. (2d) 268 (1938); McBath 
v. American Republic Insurance Company, supra, 
footnote 6. 

“Supra, footnote 7. See also Woodmen of 
the World Life Insurance Society v. Reese [9 
CCH Life Cases 385], 206 Ark. 530, 176 S. W. 
(2d) 708 (1944). In the latter case the court 
found support for its view that a certain physi- 
cal ailment, not disclosed in the answers on 
the application, was considered trivial by the 
company because of the small amount of space 
provided on the blank for answers. The in- 
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the insured in his application had warranted 
that he was not and had never been afflicted 
with heart disease or kidney trouble, where- 
as in fact he was then suffering from both 
diseases and died as a result less than five 
months later. In allowing recovery on the 
policy, the court stated: 


“ 


questions propounded to applicants 
for insurance with respect to consultations 
with and treatments by a physician do not 
contemplate answers with respect to trivial 
ailments, and this is true whether the an- 
swers constitute warranties or representations.” 

Whether knowledge of falsity is required 
to avoid the policy for material misrepre- 
sentation has been a troublesome question. 
Logically viewed, the form of the state- 
ment — warranty or misrepresentation — 
should not determine the issue. If the state- 
ment is a warranty, however, the cases show 
clearly that a false answer will defeat re- 
covery whether or not the insured knows 
that the answers are false.” As to repre- 
sentations, the so-called “good faith” rule 
in some states has relaxed the strictness of 
the doctrine of misrepresentations in insur- 
ance law to the extent that if the insured 
honestly believes his statements are not false 
there can be no avoidance based upon the 
misstatement. Although it can be argued 
that any material nonfraudulent misrepre- 
sentation should give grounds for avoidance, 
language in the Arkansas cases indicates 
that a misrepresentation must have been 
made willfully or knowingly with an intent 
to deceive.” It has, however, been pointed 
out that in some of the Arkansas cases 
where that statement is to be found, the 
additional factor appeared that the false 


sured was alleged to have answered falsely 
questions as to whether he had suffered any 
mental or bodily diseases or been attended by 
a physician within\the last ten years. Even 
though the question was made a warranty, the 
court stated: 

‘There was provided on the application blank 
for applicant's use in answering that question 
one line approximately four inches long. This 
fact alone would suggest that insurer expected 
only a statement relating to serious ailments 
suffered during that period. Many cases may 
be found among the decisions of this court 
holding that questions propounded to applicants 
for insurance relating to prior ailments were 
not intended to elicit answers with respect to 
trivial ailments.”’ 

11 See National Annuity Association v, McCall, 
103 Ark. 201, 208, 146 S. W. 125 (1911); South- 
ern National Life Insurance Company v. Pillow, 
supra, footnote 7. 

12 Metropolitan Life Insurance Company v. 
Johnson, 105 Ark. 101, 150 S. W. 393 (1912); 
Missouri State Life Insurance Company v. Witt, 
161 Ark. 148, 256 S. W. 46 (1923); National 
Life & Accident Company v. Threlkeld, 189 
Ark. 165, 70S. W. (2d) 851 (1934). 
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statements constituting the misrepresenta- 
tions were not statements of fact at all but 
rather the opinion or belief of the applicant.” 
Intent to deceive should be immaterial if 
the material misrepresentation is one of fact. 


Concealment by Insured 


In the case of a concealment or a non- 
disclosure, as distinguished from misrepre- 
sentation, it is more understandable why 
knowledge of the insured should be re- 
quired. Whether failure to fill in or com- 
plete answers to an insurance application 
calling for specific information should be 
classed as misrepresentation or simply non- 
disclosure is another question. In the Pillow 
case ** the court regarded the failure to an- 
swer questions as concealment or nondis- 
closure. Construing a provision that “any 
untruth or concealment material to the con- 
tract shall make this policy wholly void,” 
the court said: 

“Concealment implies a conscious act. In 
other words, one could not be concealing 
information of which he had no knowledge. 
So here, the proper construction to be placed 
upon the language employed in this applica- 
tion relates only to matters known by ap- 
plicant to be false and misleading.” 


Waiver and Estoppel 
in Aid of Insured 


The doctrines of waiver and estoppel are 
of particular importance in insurance law in 
curing ailing claims which could not be 
sustained by the orthodox contract law hold- 
ing parties to the terms as written. This 
is no place to review the technical differ- 
ences between waiver and estoppel, and, 
since facts showing either one will usually 
support both, the continued judicial practice 
of applying the labels indiscriminately is 
understandable.” In the most frequent situ- 
ation the agent writes down false answers 
for the insured in the application, which the 
insured does not read and which contains 
the usual disclaimer by the insurer of all 
responsibility for such action of its agents 


%Magaw, ‘‘Representations in the Law of 
Life Insurance,’’ (II), 12 Temple Law Quar- 
terly 55. 

* Supra, footnote 7. 

% Examples of such usage are: Southern Na- 
tional Insurance Company v. Heggie [9 CCH 
Life Cases 94], 206 Ark. 196, 174 S. W. (2d) 
931 (1943); Farmers Union Mutual Insurance 
Company v. Hill [4 CCH Fire and Casualty 
Cases 606], 205 Ark. 139, 167 S. W. (2d) 874 
(1943). See Patterson, ‘‘Insurance During the 
War Years,’ 46 Columbia Law Review 345, 374. 


New Developments 


and a denial of the agent’s authority to 
waive any of the provisions of the applica- 
tion or policy. In Southern National Insur- 
ance Company v. Heggie,”* the applicant made 
full disclosure to the agent of the fact that 
he had tuberculosis, but the agent wrote a 
false answer on this point in preparing the 
application and had the applicant sign with- 
out reading it. The company was held 
“estopped” to set up the falsity of the an- 
swer in the application or insured’s good 
health as a “condition precedent” to the 
policy’s taking effect. The company may 
be estopped in Arkansas in such cases even 
though the agent has exceeded his actual 
authority or is guilty of fraud.” There is 
a limit, in that there can be no estoppel 
where the agent and the insured acted in 
collusion to defraud the insurance company.* 


Courts rather readily find that conditions 
are waived by conduct of the insurer or its 
agents or other officers. In Farmers Union 
Mutual Insurance Company v. Hill ?®° knowl- 
edge of the facts by the agent taking the 
application was held a waiver of a provision 
against liability if the building was vacant 
or was located within one hundred feet of 
another building. There was no considera- 
tion of the fact that an extension of cover- 
age to cover excepted risks was accom- 
plished by the waiver nor whether the 
parole evidence rule should apply. Certain 
conditions relating to proofs of loss may be 
waived by denying liability on other grounds 
after notice of loss.” Waiver may be found, 
too, in payment of a claim by the insurer 
without requiring performance of all the 
conditions to such payment.” 


Coverage of Disability Clauses 


The different forms of disability insurance 
clauses are continually before the courts. 
While there are several views of what con- 
stitutes “total disability” within the meaning 


16 Supra, footnote 15. 

17 DeSoto Life Insurance Company v. Johnson 
[10 CCH Life Cases 960], 208 Ark. 795, 187 
S. W. (2d) 883 (1945). 

18 Aetna Life Insurance Company v. Routon 
[9 CCH Life Cases 958], 207 Ark. 132, 179 
S. W. (2d) 862 (1944) (recovery disallowed, 
since the court found collusion between insur- 
ance agent and insured in filling out the ap- 
plication). 

” Supra, footnote 15. See also Southern Farm- 
ers’ Mutual Insurance Company v. Garrett [28 
CCH Automobile Cases 778], 206 S. W. (2d) 
463 (Ark., 1947). 

20 National Mutual Casualty Company v. Cypert 
{20 CCH Automobile Cases 333], 207 Ark. 11, 
179 S. W. (2d) 161 (1944). 

21 Desoto Life Insurance Company v. Barham 
[12 CCH Life Cases 48], 210 Ark. 467, 196 S. W. 
(2d) 592 (1946). 
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of the usual form of clause, Arkansas con- 
tinues to follow the liberal view that what is 
meant is not a state of absolute helplessness 
but incapacity of the insured to conduct his 
business or occupation in his customary and 
usual manner.” Company attempts to limit 
the effect of this liberal view by specific 
clauses requiring that the insured be dis- 
abled from performing any work whatever 
have been viewed with disfavor by the 
courts. Recovery is allowed in the face of 
such clauses when the insured suffers so 
serious a physical handicap that he can no 
longer pursue his chosen occupation and is 
forced to accept some other work at which 
he is unable to earn a livelihood reasonably 
comparable with what he was earning.” The 
court has not yet gone so far as to say that 
an insured is necessarily totally disabled 
when he is compelled by impairment of 
health to pursue some similar occupation 
with no substantial impairment in earning 
power. In one of the recent cases the in- 


sured, who had previously worked both as a 
surgeon and a physician, was held not dis- 
abled merely by complete and permanent 
inability to perform surgical operations where 


21 DeSoto Life Insurance Company v. Barham 
{12 CCH Life Cases 1109], 210 Ark. 371, 196 
S. W. (2d) 243 (1946); North American Acci- 
dent Insurance Company v. Branscum [11 CCH 
Life Cases 391], 209 Ark. 579, 191 S. W. (2d) 
597 (1946); Mutual Benefit Health & Accident 
Association v. Murphy [11 CCH Life Cases 639], 
209 Ark. 945, 193 S. W. (2d) 305 (1946); Mutual 
Life Insurance Company v. Bowman [11 CCH 
Life Cases 660], 209 Ark. 1001, 193 S. W. (2d) 
480 (1946) (insured, a cattle raiser and farmer, 
practically lost his voice after operation but 
he still performed some work on the farm; 
the court allowed him to recover). 


23 Metropolitan Life Insurance Company v. 
Hawley [12 CCH Life Cases 158], 210 Ark. 855, 
198 S. W. (2d) 171 (1946). In the Hawley case 
tuberculosis had forced the insured to give up 
his job as circulation manager for a newspaper. 
He worked as a salesman, earning about one- 
half of his former salary. The Supreme Court, 
in affirming the judgment allowing insured re- 
covery of disability benefits, said: 

“ whenever it is shown by competent 
evidence that by reason of accident or serious 
malady the insured suffered a considerable 
physical handicap and his earning capacity has 
been so adversely affected that he can no longer 
pursue the occupation for which his training 
or experience has fitted him and he has been 
forced to resort to some other occupation, from 
which he cannot earn a livelihood reasonably 
comparable to that which he was earning when 
he obtained the insurance, then the trial court 
may properly submit to the jury for its solu- 
tion the question of whether the insured has 
suffered the disability required under the policy 
to entitle him to the indemnity for which he 
has sued."’ 

The Hawley case may be contrasted with the 
earlier case of Metropolitan Life Insurance Com- 
pany v. Guinn [3 CCH Life Cases 408], 199 Ark. 
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he continued to pursue his occupation as a 
physician with substantial earnings.* And 
another case seems to have departed from 
previous decisions and established as a mat- 
ter of law that one is not “wholly disabled” 
if he continues to work at the same job for 
the same salary, even though the work is 
continued with considerable physical incon- 
venience and danger of aggravating the con- 
dition.” Where, however, the insured’s need 
for employment security is satisfied by a job 
which is in effect a sinecure, secured to him 
by his friends, he is disabled.” 


On the procedural side, most of the litiga- 
tion involves burden of proof. In a dis- 
ability case the insured had been found 
totally disabled in a previous suit with the 
same parties, and it was held that the bur- 
den was on the insurer to prove that this 
condition no longer existed.” Although the 
insured must show that he falls within the 


994, 136 S. W. (2d) 681 (1940), where under a 
similar disability clause the insured was totally 
disabled from performing his own occupation, 
coal mining, but was able to work as a porter, 
a cook and a delivery boy for a luncheonette 
at a lower salary. The Supreme Court reversed 
a lower court judgment for the insured and 
dismissed. 

While no attempt will be made here to re- 
view all of the earlier Arkansas cases on the 
subject, Arkansas has been considered to be 
among those states requiring for total disability 
that insured be incapacitated not only from 
performing substantially his own occupation but 
also that he be unable to work in any occupa- 
tion for which he is qualified by age, expe- 
rience or education. See the discussion in 
“Total and Permanent Disability Clauses,’’ 21 
Tulane Law Review 133, citing Aetna Life In- 
surance Company v. Person, 188 Ark. 864, 67 
S. W. (2d) 1007 (1934). 

It is submitted that the Hawley case and the 
cases cited in footnote 22 place Arkansas among 
those jurisdictions which hold that it is suffi- 
cient that insured be unable to perform his 
own occupation as before. 


** Aetna Life Insurance Company v. Orr [8 
CCH Life Cases 711], 205 Ark. 566, 169 S. W. 
(2d) 651 (1943). 


* Lyle v. Reliance Life Insurance Company 
[1 CCH Life Cases 445], 197 Ark. 737, 124 S. W. 
(2d) 958 (1939). See also National Life & Acci- 
dent Insurance Company v. Merritt, 200 Ark. 
158, 138 S. W. (2d) 79 (1940) (the fact that 
insured actually did work at his _ business, 
though with difficulty, operated to defeat his 
recovery). Contrast, however, the later case 
of Mutual Life Insurance Company v. Phillips 
[5 CCH Life Cases 547], 202 Ark. 30, 149 S. W. 
(2d) 940 (1941), where, although recovery was 
denied under the facts of the particular case, 
it was indicated that recovery will be allowed 
if insured can work only at a risk to his health 
and at a price of physical suffering. 


** Mutual Life Insurance Company v. Dowdle, 
189 Ark. 296, 71 S. W. (2d) 691 (1934). 


7 Mutual Benefit Health & Accident Associa- 
tion v. Murphy, supra, footnote 22. 
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terms of coverage in the policy,” the burden 
of proving that the loss falls within an ex- 
ception from liability rests upon the company.” 


Federal and State Regulation 
of Insurance 


A treatment of recent developments in in- 
surance law in Arkansas would be incom- 
plete without brief mention of recent public 
law in the field of insurance regulation. In 
1944 the United States Supreme Court de- 
cided the South-Eastern Underwriters case,” 
with upsetting effect upon the bar and in- 
surance business with regard to the division 
of regulatory power between the state and 
federal governments. The action in the 
South-Eastern Underwriters case was an in- 
dictment under the federal antitrust laws 
against an association of underwriters, in- 
cluding nearly two hundred private stock 
insurance companies and twenty-seven indi- 
viduals, charging conspiracy to fix fire insur- 
ance premium rates through rating bureaus 
and agreements which had a stifling effect 
upon free competition. A majority of the 
Court sustained the indictment, holding that 
insurance was interstate commerce and sub- 
ject to federal regulation under the antitrust 
laws. Uncertainty created by the decision 
related chiefly to the effect upon existing 
state regulation and the authority of states 
to continue to regulate in the future." In- 
surance men wondered if the evils of un- 
restrained competition in premium rates, 
previously controlled both by state com- 
missions and by associations of rating bu- 
reaus, would have to be fought out all over 
again on a federal plane. Congress attempted 
to resolve this uncertainty in the McCarran 
Aci. “, to Express the Intent of the 


* Benefit Association of Railway Employees 
v. McKamey [8 CCH Life Cases 839], 205 Ark. 
949, 171 S. W. (2d) 937 (1943). 


* For example, where the insurer defends that 
insured's accidental death resulted while he 
was engaged in violation of law, the burden is 
on the insurer to establish that fact since it is 
presumed that persons conduct themselves in 
a lawful manner. Union Central Life Insurance 
Company v. Sims [10 CCH Life Cases 1065], 
208 Ark. 1069, 189 S. W. (2d) 193 (1945). Cf. 
Provident Life & Accident Insurance Company 
v. Butler [9 CCH Life Cases 170], 206 Ark. 229, 
174 S. W. (2d) 559 (1943) (burden on insurer 
to show death was by suicide and not by ac- 
cident). 


“U, 8. v, South-Eastern Underwriters Asso- 
ciation [5 CCH Fire and Casualty Cases 194], 
322 U. S. 533 (1944). 


“In Arkansas this uncertainty was illustrated 
in the legislation taxing insurance companies 
on their gross premium receipts. Act No. 187 
of the 1945 Acts, of two years’ duration, taxed 
out-of-state and domestic companies alike, and 


New Developments 


Congress with Reference to the Business 
of Insurance.” ® The effect of this act is that 
the insurance business shall continue to be 
subject to state regulation and taxation, and 
that no act of Congress shall supersede any 
state regulatory legislation in the absence 
of a specific provision (in the federal statute) 
making it apply to insurance. Applicability 
to insurance of the federal antitrust laws 
was postponed to give the states time to 
enact suitable laws which would make in- 
vocation of the antitrust laws unnecessary. 
But after June 30, 1948, they were made 
applicable “to the extent that such business 
is not regulated by state law.” The latter 
provision caused states not already having 
such laws to enact rate-regulation laws which 
would meet the federal requirement prior to 
1947. Two bills, one regulating fire and 
marine rates and the other casualty and 
surety rates, were framed by the National 
Association of Insurance Commissioners for 
states to follow in order to prevent applica- 
bility of the federal antitrust laws.“ Ar- 
kansas passed both of these in 1947.% The 
main purpose of these acts is to provide 
for cooperative action among insurers in 
rate-making under the supervision of the 
state insurance department “to the end that 
they [rates] shall not be excessive, inade- 
quate or unfairly discriminatory,” thus satis- 
fying the requirement of effective state 
(Continued on page 463) 
in Section 8 recited the fact of the confusion 
created by the United States Supreme Court 
decision upon the right of the state to impose 
a higher tax on foreign than on domestic com- 
panies. Doubt as to the state’s right to do 
this was allayed by the McCarran Act as in- 
terpreted by Prudential Insurance Company v. 
Benjamin [11 CCH Life Cases 837], 328 U. S. 
408 (1946). As a result Arkansas now imposes 
a gross premiums tax on out-of-state companies 
as a ‘‘privilege tax on the privilege of doing 
business’’ here (Acts of 1947, Act No. 49). 
See Beach, ‘‘The South-Eastern Underwriters’ 
Decision and Its Effect,’’ (1947) Wisconsin Law 
Review 321; Harrington, ‘‘Vital Changes in In- 
surance Law,"' 27 Boston Law Review 271; 
Powell, ‘‘Insurance as Commerce,’’ 57 Harvard 
Law Review 937; Berke, ‘‘Is Insurance Com- 
merce?’’ 42 Michigan Law Review 409; Sawyer, 
Insurance as Interstate Commerce (1944). 


259 Stat. 33 (1945), 15 U. S. C. Sections 
1011-1015 (Supp.), amended 59 Stat. 34 (1945), 
15 U. S. C. Section 1013 (b) (Supp.), 60 Stat. 
238 (1947). 

3% A detailed discussion of the provisions of 
these laws appears in Gardner, ‘‘Insurance and 
the Anti-Trust Laws—A Problem in Synthesis,’’ 
61 Harvard Law Review 246, 260; Orfield, ‘‘Im- 
proving State Regulation of Insurance,’’ 32 Min- 
nesota Law Review 219; and in the Proceedings 
of the Section of Insurance Law, American Bar 
Association (1947), pp. 9-37. 


* Arkansas Acts 1947 No. 116 (casualty and 
surety rate regulatory act) and No. 50 (fire and 
marine rate regulatory act). 
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parties concerned. As a result, with these 
words, the insurer explains how it will re- 
spond from the moment that it is informed 
that a claim has been presented against its 
policyholder. From the same moment, 
similarly, the insured retires from active 
participation in the negotiations, and, as we 
shall subsequently see, promises. his full co- 
operation, within limits, when requested to 
do so. 


The company’s promise to defend, in- 
vestigate, negotiate and settle, placing the 
insured, as it often does, in a position of 
trusting dependence, gives rise to certain 
obligations. The extent of these depends 
entirely upon the significance of its duty. 


Briefly, the duty to defend is a promise 
conditioned upon the existence of the 
obligation to pay if the opening words 
quoted above, ‘‘As respects the insurance . . .” 
may be taken at their face value. Though 
there are courts that have held that the 
promise to defend is an absolute and uncon- 
ditional promise,® the better-considered ones 
state that the company’s obligation to de- 
fend covers such cases as fall within the 
scope of the policy, and which are not ex- 
cluded either by the breach of a condition 
or a specific exclusion, even though they 
may be “groundless, false and fraudulent.” 
A Missouri case* involved a policy specif- 
ically excluding coverage while the vehicle 
was being driven by a minor. The court 
said that the company was under no duty 
to defend a suit for injuries caused by the 
driving of an under-age operator. It was 
held in Wisconsin‘ that when the insured 
failed to sign verified defenses in a suit 
brought against him by his wife, his con- 
duct displayed a visible lack of cooperation 
which was justification for the company’s 
refusing to defend the suit. 


| ETWEEN the extremes where the com- 


pany either must defend, or does not 
have to there is an “in-between” line of 
cases where the complaint or the petition 
does not clearly reveal to the company 
whether the claim falls within the provisions 
of the policy. In such cases, the insurer 


5 City Poultry & Egg Company v. Hawkeye 
Casualty Company, 11 CCH Automobile Cases 
409 (Mich., 1941). 

® Daniel v. State Farm Mutual Insurance Com- 
pany, 3 CCH Automobile Cases 170 (Mo., 1939). 

* Jenkinson v, New York Casualty Company, 
16 CCH Automobile Cases 60 (Wis., 1942). 
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acts at its own peril in refusing to defend, 
and where it mistakenly refuses to defend 
it is liable under its covenant. For example, 
in a case where the right to recover under 
an automobile policy depended upon which 
view the court took of the “unloading 
clause” and the company refused to defend 
the action brought, the court had this to 
say: 


“While the duty to defend is, in the first 
instance, to be determined by the allega- 
tions of the notice of motion, yet if those 
allegations leave it in doubt whether the 
case alleged is covered by the policy, the 
refusal of the insurance company to defend 
is at its own risk; and if it turns out on 
development of the facts that the case is 
covered by the policy, the insurance com- 
pany is necessarily liable for breach of its 
covenant to defend ... .”° 


These cases, imposing such a caveat upon 
the insurance company, do so, probably, 
as a penalty for having drafted the con- 
tract in the given instance. 


It would be a relatively easy matter if 
every claim or every suit could be categor- 
ized and resolved by the application of a 
certain rule. However, because the facts in 
no two cases are exactly the same, and 
because most of the cases that present 
themselves are borderline cases, that is 
seldom possible. This circumstance most 
often creates a different problem in waiver 
cases, 


As we have seen, a company, generally 
speaking, is not obligated to defend cases 
that fall outside the scope of the policy. 
Nevertheless, it is conceivable that a com- 
pany may waive even such a defense as that 
by its conduct in such a case. For example, 
if it conducts the defense in such a case 
without disclaiming liability and reserving 
its rights, it is estopped to subsequently 
deny liability.” Where the insurer promptly 
withdraws from the defense of a suit upon 
the discovery of policy non-coverage, even 
as late as on voir dire, it does not waive 


8 London Guarantee & Accident Insurance 
Company, Ltd. v. C. B. White & Brothers, 30 
CCH Automobile Cases 139 (Va., 1949); so also 
St. Paul Mercury Indemnity Company v. Crowe, 
28 CCH Automobile Cases 611 (CCA-5, 1947). 

® Salonen v. Paanenen, 26 CCH Automobile 
Cases 635 (Mass., 1947); Snedker v, Derby Oil 
Company, 29 CCH Automobile Cases 400 (Kans., 
1948). 
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its defense.” A recent Maine case where 
the policyholder was told by a company 
agent and an adjuster, following an acci- 
dent, that the matter “would be looked 
after,” only to have the insurer deny lia- 
bility just before the case came to trial, 
found the insured having to make a hurried 
settlement of $2500. A suit to collect this 
sum against the insurer was decided against 
the company, the court declaring that it was 
clearly a jury matter to determine whether, 
in this case, the insured had a reasonable 
time within which to defend himself. The 
jury came to the conclusion that he did 
not.’ The chief concern of the courts in 
all of these cases is that the policyholder 
be not lulled into a sense of false security. 


What is prejudicial to the rights of a 
policyholder about a company’s defending 
an action, clearly outside the scope of the 
policy, and for which there is no liability, 
without disclaiming liability and reserving 
its rights? Why should such conduct estop 
the company in a subsequent action from 
asserting its nonliability and plece it in a 
position where it is said to have waived its 
defenses? Because the policyholder’s rights 
may have been prejudiced, in that he has 
been denied the opportunity of negotiating 
a settlement with the claimant. It will sub- 
sequently appear that many situations arise 
where it is not always most advantageous 
to take a case of automobile liability to 
trial, and regardless of how well a case 
may be handled in court by the insurer, it 
is always possible that the policyholder 
could have obtained a more favorable re- 
sult by settlement. 


Any consideration of thé effect of an 
insurer’s conduct on the position of the 
insured should make some reference to the 
situation where the company has defended 
several actions arising out of an accident 
and has paid its total liability under the 
policy. Does the duty to defend still per- 
sist in the case of other actions brought 
for damages arising out of the same acci- 
dent? There is little law on this subject. 
The New Hampshire Supreme Court was 
at least logical in the case of Lumberman’s 
Mutual Casualty Company v. McCarthy.” 
Here the insured defended actions brought 
by a minor and his father and paid the 
judgment rendered in favor of the minor 
fo the maximum amount of its liability. It 


"Helm v. Iyter-Insurance Exchange for the 
Automobile Club of Missouri, 24 CCH Automo- 
bile Cases 609 (Mo., 1946). 

"Albert v. Maine Bonding & Casualty Com- 
pany, 31 CCH Automobile Cases 217 (Me., 1949). 

"4 CCH Automobile Cases 994 (N. H., 1939). 
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was not required to defend its insured in 
the new trial ordered by the court in the 
action brought by the minor’s father, on 
the theory that the company’s obligation to 
defend was dependent upon the obligation 
to pay and once having discharged that 
obligation the subordinate obligation was 
discharged. 

In connection with the duty to defend the 
situation will occasionally arise where the 
one insurer insures both the plaintiff and 
the defendant in a suit‘ arising out of an 
automobile collision. Such a coincidence 
arose in a recent California case,” where it was 
held that inasmuch as compliance with the 
cooperation clause was impossible, it was 
excused and the insurer was liable for such 
judgment, costs of suit, and reasonable at-— 
torneys fees as might be required in defense 
of the suit by the opposing party, such fees 
being allowable in lieu of the defense re- 
quired of the insurer. 


Duty to Settle 


In addition to the duty to defend, there 
is also a duty of the company to settle a 
claim within policy limits. Years ago there 
was no recognition of such a doctrine as the 
duty to settle a claim within policy limits. 
It was the accepted practice then to disap- 
prove of the insurance principle of spreading 
the responsibility of an individual for a per- 
sonal wrong. Insurance policies were ac- 
cordingly interpreted strictly. Subsequently, 
however, with the development of indus- 
trialization and the concentration of a greater 
proportion of the population in urban cen- 
ters, the individual was faced with a greater 
responsibility to others. Complicated ma- 
chinery, automobiles, airplanes all stimulated 
casualty insurance. The resulting tremen- 
dous expansion gave insurance the character 
of a public servant and created greater 
duties to the public. There were statutory 
duties to be maintained and courts leaned 
away from an attitude of strict construction 
to a more liberal one. 


The duty to settle within policy limits 
that has arisen is an offshoot of this de- 
velopment. For a number of years now, 
it has been tle rule in a majority of states 
that where an insurer declines to settle 
a claim, and in bad faith, goes to trial, it 
is liable in damages to the insured.“ More 





3 O’Morrow v. Borad, et al,, 24 CCH Automo- 
bile Cases 971 (Cal., 1946). 

1% Royal Transit, Inc. v. Central Surety & In- 
surance Corporation, 229 CCH Automobile Cases 
655 (CCA-7, 1948); American Fidelity and Cas- 
ualty Company, Inc. v. G. A, Nichols Company, 
31 CCH Automobile Cases 656 (CCA-10, 1949). 
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recently, some courts have adopted a “neg- 
ligence” theory of liability, one of the criti- 
cisms of the “bad faith” ground being that 
there was no standard of “good” or “bad 
faith.” The test that has been applied under 
the “negligence” theory is whether a per- 
son of ordinary prudence, under the same 
or similar circumstances, would have re- 
fused to settle and gone to trial.” If the 
company fails to meet such a standard, it 
is liable to the insured for negligence. Texas 
supports this view. and has used this lan- 
guage: : 

“The provision of the policy giving the 
indemnity company absolute and complete 
control of the litigation, as a matter of law, 
carried with it a corresponding duty and 
obligation on the part of the indemnity 
company, to exercise that degree of care 
that a person of ordinary care and prudence 


% Dumas v. Hartford Accident & Indemnity 
Company, 28 CCH Automobile Cases 583 (N. H., 
1947); Highway Insurance Underwriters v. Luf- 
kin-Beaumont Motor Coaches, Inc., 31 CCH 
Automobile Cases 367 (Texas, 1949). 


examinations by a representative of the in- 
surer or employer may be required. The 
law provides a seven-day waiting period before 
benefits are payable, subject to an exception 
in the case of recurrent disabilities from the 
same cause. These are but a few of the 
provisions derived from experience with 
voluntary plans over the years. 


Administration 

Administration of the new program is 
not placed in a separate bureau. However, 
strong arguments were advanced which re- 
sulted in administration being lodged with 
the Workmen’s Compensation Board, One 
of the strongest was the fact that the board 
has had long experience with a disability 
program involving self-insurers and private 
insurance carriers. With this background 
it was felt that the board would be very 
well equipped to administer a program which 
leans heavily upon private enterprise for its 
successful conduct. 


would. exercise under the same or similar 
circumstances, and a failure to exercise such 
care and prudence would be negligence on 
the part of the indemnity company’. 


It should follow then, as a natural corol- 
lary to the duty to defend and the duty 
to settle a claim within policy limits, that 
investigation and negotiation are merely 
preliminary to defense and settlement. Of 
itself, an insurer’s investigation, or even 
negotiation, does not create a cut-and-dried 
duty to defend or settle. It may, however, 
reveal or bring about circumstances which 
will give rise to either of such duties, and 
for this reason is a matter regularly con- 
sidered in determining whether such a duty 
has been brought into play.” 


1% G, A. Stowers Furniture Company v. Ameri- 
can Indemnity Company, 15 S. W. (2d) 544 
(Tex., 1929). 


% For an interesting discussion of the develop- 
ment of the duty to settle within policy limits, 
see the comment, “Insurer's Liability for Fail- 
ure to Settle,’’ at p. 349 of the Fall, 1948 issue 
of the Maryland Law Review. 
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LET'S HAVE SOUND PRINCIPLES IN STATE ACCIDENT AND 
HEALTH LAWS—Continued from page 444 


Altogether, the New York law represents 
an outstanding achievement in state tempo- 
rary disability benefit legislation. The act 
was drafted by representatives of business, 
labor, state government and the insurance 
industry, working in concert. It represents 
the most advanced thinking in respect to 
this type of legislation. While it does intro- 
duce governmental compulsion into a field in 
which voluntary effort already is doing a 
good job, it manages to apply that compul- 
sion in a manner calculated to impinge least 
upon free private enterprise. Furthermore, 
it gives the fullest possible credit under the 
law to the substantial private achievements 
in the temporary disability field. States 
which in the future may consider legislation 
in this field should give very careful study 
to the numerous advantages contained in the 


New York law. [The End] 
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Opinions | 
of Attorneys General 


LORIDA—Golf Club House Insurance. 

—The Florida Park Service applied for 
coverage of the golf club house in a state 
park in the state fire insurance fund. A 
golf professional is paid a salary by the 
Park Service to operate the club house, 
but the Park Service has control and super- 
vision of the club house. The Attorney 
General was of the opinion that the club 
house, its equipment and contents, which 
were the property of the Park Service, were 
eligible for coverage in the state fire insur- 
ance fund.—Opinion of the Florida Attorney 
General, No. 049-189, May 3, 1949. 


N INNESOTA—County’s Right to Pur- 
- chase Mutual Insurance.—lf the pol- 
icy to be purchased is issued by the insurer 
as a policy without contingent liability, 
and is issued in accordance with M. S. A. 
66.04 and M. S. A. 66.09, mutual automobile 
insurance policies may be purchased by a 
county to cover county equipment, the 
Attorney General ruled. If the contract 
of insurance purchased is subject to con- 
tingent liability, and if the contjngent lia- 
bility of the county, as a member of the 
company, is such that the maximum lia- 
bility incurred is within the limitation per- 
mitted by Mason’s Minnesota Statutes of 
1927, Section 2070, the county may law- 
fully insure with a mutual company.— 
Opinion of the Minnesota Attorney General, 
487-C-2, April 28, 1949. 


TEXAS—Liability Insurance for Butane 
Equipment Installers—Under authority 
granted to it by Section 11, Article 6053, 
as amended, Vernon’s Annotated Code Stat- 
utes, the Railroad Commission required 
installers of butane equipment to carry 
workmen’s compensation coverage, manu- 
lacturer’s and contractor’s public liability 
coverage, and automobile bodily injury and 


Attorneys General 


property damage coverage. The question 
arose whether the Commission might also 
require licensees to carry products liability 
insurance, which would insure the licensee 
for any accident that might occur due to 
faulty installation of butane equipment 
‘from the time the equipment is installed 
through the life of the policy. Section 11 
requires all licensees to procure and main- 
tain an insurance policy or surety bond 
which guarantees the payment of all dam- 
ages, to both the employees of the licensee 
and to the public generally, resulting from 
any act of negligence on the part of the 
licensee. The Attorney General thought it 
evident that damages to the public generally 
could occur after the completion of in- 
stallation of butane equipment, which re- 
sulted from an act of negligence committed 
by the licensee while installing the equip- 
ment. Therefore, the Commission could 
require licensees to procure and maintain 
such coverage.—Opinion of the Texas At- 
torney General, No. V-817, April 28, 1949. 


w=: VIRGINIA—Life Policy—Cash 
Benefits to Funeral Association.—A 
life insurance company inquired of the De- 
partment of Insurance if it might write an 
ordinary life policy, with the cash benefits 
payable to a funeral directors’ association 
as beneficiary, the proceeds to be used to 
cover the costs of funeral expenses. The 
residue, if any, would be paid to a con- 
tingent beneficiary of the deceased’s estate. 
Section 1, Article 12, Chapter 33 of the 
West Virginia Code defines burial insurance 
to include any which an 
insurer agrees to pay for any or all of the 
incidents of the burial of the body of a 
named or designated person. Section 4 
requires that all burial insurance benefits 
be paid in cash to the beneficiary, and 
prohibits any person engaged in the business 
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of burial insurance to contract to pay or 
to pay such insurance or its benefits, or 
any part of either, to any official under- 
taker or to any designated undertaker or 
undertaking concern. The Attorney Gen- 
eral was of the opinion that the prohibition 
in Section 4 applied to the association in 
question and that the proposed policy would 
be in violation of this statute.—Op:nion of 
the West Virginia Attorney General, April 
2, 1949, 


Vehicles Hired by City May Be Insured. 
—Chapter 8, Article 4, Section 10-f of the 
Code of West Virginia specifically provides 
that privately-owned vehicles hired by mu- 
nicipalities may be insured. The question 
whether a later enactment limited 
the former statute. The later enactment, 
Chapter 6, Article 12, Section 1 of the Code, 
provides that officers, boards, commissions 


arose 


or agencies of the state, county, municipal- 


ity or any other unit of local or state 
government, authorized to spend public 
funds, may provide at public expense for 
bodily injury liability and property damage 
liability insurance against the negligence 
of the drivers of motor vehicles operated 
by or for such officers, boards, commis- 
sions and agencies, and any such officer, 
board, commission or agency having the 
authority to contract for the use of any 
motor vehicle may require the contractor 
to provide like insurance at his own ex- 
pense. The Attorney General was of the 
opinion that the word “owned” should be 
construed to cover vehicles in the posses- 
sion of the city, either through ownership 
or through a rental agreement with the 
title holders, and that municipalities may 
provide for insurance on privately-owned 
vehicles rented by the city —Opinion of the 
West Virginia Attorney General, April 20, 
1949, 


MAXIMUM WRONGFUL DEATH DAMAGES 


Of interest to personal injury counsel will be the decision of Judge Schnack- 
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enberg, Circuit Court of Cook County, in the case of Haut, Admx. v. McGlone, 
March 24, 1949. Alfred Haut died instantaneously from injuries received in the 
collision of two motor vehicles on August 3, 1946. The administratrix of his 
estate filed a complaint under the Illinois Wrongful Death Act, seeking damages 
in the sum of $10,000 from the driver of the other vehicle. In July, 1947, the 
Wrongful Death Act was amended to increase the amount of damages recover- 
able from $10,000 to $15,000. By leave of court, plaintiff on January 3, 1949, filed 
an amendment to her complaint, increasing her claim to $15,000, and a verdict 
was returned on January 7, 1949, assessing her damages at that amount. Judge 
Schnackenberg held that the 1947 amendment involved a change in the substantive 
law and that, therefore, the legislature had no power to make it retroactive. The 
verdict was, accordingly, reduced to $10,000. 
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Cash Sickness and 
Disability Insurance 


Resolutions memorializing Congress not 
to enact additional Social Security legisla- 
tion are pending in a number of state legis- 
latures and have been adopted in Arkansas, 
Delaware, Florida, Maryland, Nebraska and 
Utah. 

During the current legislative year over 
fifty compulsory disability insurance bills 
were introduced in sixteen states—Colorado, 
Connecticut, Delaware, Florida, Illinois, 
Maryland, Massachusetts, Minnesota, Mon- 
tana, Nevada, New Mexico, New York, 
Pennsylvania, Tennessee, Washington and 
Wisconsin. It is expected that a bill will 
be introduced in the recently convened Ala- 
bama legislature. Many bills were intro- 
duced in California, New Jersey and Rhode 
Island to increase the benefits under their 
present compulsory insurance laws. A cash 
sickness bill became law in New York, and 
in Washington the legislature enacted a dis- 
ability insurance law, but from the manner 
in which the governor signed the bill, it will 
not become effective until approved by a 
referendum of the voters at a general elec- 
tion to be held in November, 1950. 


On the federal scene, a number of bills 
have been introduced to increase benefits, 
to cover groups now excluded, to raise the 
wage limitation base, to imcrease the tax 
rate, to provide hospital facilities, national 
health insurance and to grant state aid for 
hospital and medical facilities. 


New Insurance Commissioners 


Effective May 1, 1949, Assistant Director 
Spalding Southall was appointed Director 
of Insurance of the State of Kentucky to 
succeed Director Cad P. Thurman. Also 
effective May 1, Commissioner David Butler 
of West Virginia resigned. His successor 
has not yet been appointed. 


News @ @ Articles @ @ Books 


Multiple Underwriting—Procedural 
and Financial Requirements 


The New York Insurance Department 
has issued a memorandum setting forth the 
procedural and financial requirements for 
qualification to write multiple line risks pur- 
suant to Chapter 667 of the Laws of 1949, 
effective July 1, 1949. Copies may be ob- 
tained from either the Albany or New York 
City offices of the Insurance Department. 


Fire Rate Investigation 


Insurance Commissioner Malone of Penn- 
sylvania has announced that he will conduct 
a broad investigation into fire insurance rates 
being charged in Pennsylvania. The pur- 
posé of the study will be to determine 
whether the rates are excessive, adequate, 
or unfairly discriminatory. 


ARTICLES 


The Weekly Underwriter, Ninetieth Anni- 
versary Number, Section 2. The Under- 
writer Printing and Publishing Company, 
116 John Street, New York 7, New York. 
May 28, 1949. 25 cents. 


The Weekly Underwriter’s Ninetieth Anni- 
versary Number, Section 2, contains a series 
of articles of significance to all those interested 
in insurance practice and insurance prob- 
lems. The following are recommended: 
“Free Enterprise and Insurance Problems 
in Some Latin-American Countries” by 
V. I. G. Petersen; “Property Insurance 
Trends Abroad During the Past Decade” 
by L. H. Doman; “Chinese Situation De- 
velopment and Future Outlook” by S. W. 
Hsiang; “Workmen’s Compensation Trends 
Challenge Insurance Industry” by Edward 
A. Larner; “Mail Order Insurance Prob- 
lems Not Fully Understood” by Moses G. 
Hubbard, Jr.; “Has Insurance Advertising 
Progressed During Past Decade?” by Ray- 
mond D. Parker; “Events of an Unusual 
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Decade for Boiler and Machinery Insur- 
ance,” by Lyman B. Brainerd; “Historical 
Aspects and Current Trends in Automobile 
Insurance” by Otto Patterson; “Significant 
Life Insurance Trends During the Past Ten 
Years” by Asa V. Call; “Significant De- 
velopments in Fire Insurance During the 
Past Decade” by Chris D. Sheffe; “Develop- 
ments in Casualty Insurance Coverages and 
Ratemaking Procedures” by William Leslie; 
“Significant Trends in Accident and Health 
Insurance During Past Ten Years,” by J. W. 
Scherr, Jr.; and “Pacific Coast Fire Insurance 
Trends During the Past Ten Years” by Paul 
F. McKown. 


BOOKS 


Health Insurance 


The Issue of Compulsory Health Insur- 
ance. George W. Bachman and Lewis 
Meriam. The Brookings Institution, Wash- 
ington 6, D. C. 1948. 271 pages. $4.00 


Two major proposals have been advanced 
for national government participation in 
the provision of medical care for the in- 
dividual. One provides for federal grants- 
in-aid to the states to assure adequate 
medical care for the indigent and leaves 
to individuals having capacity to pay free- 
dom to make their own provision for 
medical care. It anticipates further de- 
velopment of the voluntary devices for 
insurance or prepayment of medical cpsts 
which have grown so rapidly in recent 
years and" leaves individual states free to 
experiment with compulsory insurance. The 
second proposal is for the establishment 
of a compulsory health insurance system 
by the national government with a large 
measure of federal regulation and control 
of agencies and practitioners providing 
medical care. 


This study of the issue of compulsory 
health insurance was undertaken by the 


Brookings Institution in response to the 
request of Senator H. Alexander Smith, 
chairman of the subcommittee on Health 
of the Senate Committee on Labor and 
Public Welfare. Dr. Meriam, vice-president 
of the Brookings Institution, has had ex- 
tensive experience in connection with the 
statistical and administrative aspects of 
health problems. He has worked in the 
Census and Children’s Bureaus, was director 
of the Institution’s survey of Indian ad- 
ministration, has participated in several 
Institutfton studies of state government ad- 
ministration, and is the author of a recent 
treatise on relief and social security. Dr. 
Bachman, who has had wide experience in 
experimental medicine and public health, 
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was formerly on the faculties of the Uni- 
versity of Chicago and Johns Hopkins and 
Columbia Universities. While at Columbia 
University, he organized and directed for 
eleven years the School of Tropical Medicine 
in Puerto Rico, and during World War II 
served as representative of the American 
Bureau of Medical Aid to China. 


In this comprehensive report, the authors 
compare the health of Americans with that 
of leading foreign countries, consider the 
effect of politics on a governmental system 
of medical care, and analyze the administra- 
tive costs. Their evidence, conclusions and 
recommendations will be a valuable reference 
and guide in the library of every organiza- 
tion and individual concerned with health 
problems. An appraisal of all the evidence 
revealed that probably no nation in the 
world has among its white population better 
health than prevails in the United States. 
A few small homogeneous countries, such 
as New Zealand, with respect to its white 
population, are slightly ahead of the United 
States as a whole, but certain states of 
the United States with larger populations 
equal them. Under its voluntary system 
of medical care, the United States has made 
greater progress in the application of 
medical and sanitary science than any other 
country. This progress is reflected in low 
mortality and morbidity rates of infectious 
diseases and in increased life expectancy. 
The non-whites in the United States have 
materially poorer health than the whites, 
but the evidence does not indicate that this 
condition is primarily due to inadequacy 
of medica] care, but is the result of many 
forces—economic, social and governmental. 
Medical care by itself cannot correct or 
overcome the results of defects in housing, 
unsanitary communities, inadequate educa- 
tion; and lack of training for making a 
living in an industrial society. Although 
the statistics resulting from the administra- 
tion of the Selective Service Act have been 
widely used to show bad health among 
the American people and the need for 
revolutionary changes in arrangements for 
medical care of individuals, thev are un- 
reliable as a measure of the health of the 
nation and cannot be used to show the 
extent of the medical needs of the country 
as a whole. The Selective Service data 
did not show whether the registrant with 
a defect that could be cured or arrested 
was or was not receiving that care. The 
fact that registrants suffering from certain 
diseases and impairments were alive indicates 
that they had received or were receiving 
medical care. Moreover, medical care, how- 
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ever adequate, cannot prevent certain diseases 
or impairments. It cannot invariably effect 
a cure or restoration that will bring the 
individual up to or above the minimum 
standard for rigorous physical activity re- 
quired for military service, but it may and 
does enable them to live worthwhile lives 
and to support themselves and those de- 
pendent upon them. 


The conditions in extremely poor rural 
areas that lack the resources to support 
adequate public services, such as health work, 
education, and highways cannot be satis- 
factorily solved by subsidies. For political 
reasons the movement toward legal county 
consolidation has made practically no head- 
way. Economic forces, however, have not 
waited for political changes, and cities which 
are large enough to give reasonable effi- 
ciency have become trading centers for the 
bulk of residents within a substantial radius. 
The old small legal county may be left 
entirely without a doctor, but that fact 
does not mean that medical care is not 
within a reasonable distance. It is highly 
questionable whether public funds from 
outside should be poured into the rural 
areas for medical facilities, schools, and 
roads if the youth of the area must leave 
them in order to find employment that 
will sustain a reasonable level. of living. 
Subsidizing medical care in these areas is 
a palliative and not a solution. The prob- 
lem calls for a radically different approach, 
either bringing in new or improved economic 
activities or getting the people to more 
favorable and administratively less expen- 
sive areas. It would seem that a temporary 
arrangement to meet the situation under 
a broad economic and social plan would 
be preferable to supporting medical care 
in the area under a compulsory health 
insurance system. 

The United 
and families without 
adequate medical care 
gests that manv of them are elderly, 
paired, or underendowed or are widows or 
deserted women or their dependents. It 
is doubtful that they could be effectively 
covered by compulsory insurance because 
they would lack the means to attain and 
maintain an insured status. The large 
majority of American families have the re- 
sources to pay for adequate medical care 
if they elect to give it a high priority 
among the several objects of expenditure. 
The issue is not whether they can afford 
medical care, but whether they should be 
compelled by law to pool their risks and 
to give payment for medical care a top 


States has some individuals 
resources to pay for 

The evidence sug- 
im- 
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priority, or leave them free to determine 
for themselves what medical care they de- 
sire and whether they will pool their risks 
through voluntary arrangements. 


Compulsory health insurance would ne- 
cessitate a high degree of governmental 
regulation and control over the personnel 
and the agencies engaged in providing 
medical care. This field of regulation and 
control would be far more difficult than 
any other large field previously entered by 
the government, and past experience causes 
doubt as to whether it encourages initiative. 
There are individuals and families who lack 
the incentive or a sense of responsibility 
to work to maintain for themselves and 
their families a level of living that is socially 
desirable. Some of them will work for 
an automobile, but do little for anything 
else beyond sheer necessaries. Countries 
that have attempted to adopt the Marxian 
doctrine “from each according to his ability, 
to each according to his need,” have dis- 
covered that state responsibility impairs in- 
dividual responsibility and incentives. Those 
who take the position that the well-to-do 
should bear the cost of freeing the poorer 
people from the humiliation of the means 
test face the question as to whether they 
are impairing the incentives of those whose 
native abilities, training, experience, and 
willingness to assume risks and responsi- 
bilities are so important to the success of 
any social and economic program. Those 
men may find that the money which comes 
to them as the result of long hours and 
hard work and the assumption of great 
responsibilities goes in large part to the 
government in taxes. They may reach the 
conclusion that less work, less income, with 
more leisure and more freedom from re- 
sponsibilities represents a more satisfying 
way of life, and possibly a longer life. 

The authors also pointed out that the 
problem of eliminating politics from govern- 
ment administration is extremely difficult 
and that it does not seem probable that 
politics could be eliminated from medical 
care supplied under a governmental system. 
Compulsory insurance would also inject the 
government into the relationship between 
practitioner and patient, with the danger of 
impairing that relationship and hence the 
quality of medical care. The administra- 
tion of compulsory insurance would require 
thousands of government employees for ac- 
counting, auditing, inspection and investiga- 
tion. The cost of medical care presumably 
would increase because of administrative 
expenses, the tendency of insured persons 
to make unnecessary demands upon the 
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medical care services. Furthermore, the 
adoption of compulsory insurance would 
not immediately make available adequate 
medical service for all because there are 
not at present the facilities nor a sufficient 
number of trained and experienced physi- 
cians, dentists and nurses to meet the 
demand which would result from compulsory 
insurance. Proposals for compulsory in- 
surance provide for payment of practitioners 
under one or all of three methods: fee for 
service, per capita, or salary. Use of fee- 
for-service represents the minimum degree 
of socialization, but is administratively 
difficult. Administrative difficulties would 
probably result in the adoption of the 
per capita system, which represents a higher 
degree of socialization, or even in the salary 
system, which represents practically com- 
plete socialization. 

The profound change in the amount and 
distribution of earnings of the American 
people has reduced the number who cannot 
afford adequate medical care if they desire 
to purchase it. Likewise it has fostered 
the growth of voluntary insurance for 
hospitalization and medical services. The 
authors conclude that it would seem unwise 
to substitute for these developments a sys- 
tem of compulsory insurance which would 
have the unfortunate tendency to freeze 
policies and eventually retard medical pro- 
gress. They suggest that for the time being 
the national and state governments should 
devote their resources and energies to re- 
search and developments in the fields of 
public health, health education at the school 
level, teaching of preventive medicine, as- 
sisting in the acquisition of physical facili- 
ties and training of personnel, and providing 
systematic care for the indigent and medi- 
cally indigent. 


Lessons in Administration 


Administrative Reflections from World 
War IT, Luther Gulick. University of Ala- 
bama Press, Birmingham, Alabama. 1948. 
139 pages. $2.50. 

Dr. Gulick, President of the Institute 
of Public Administration, examines the 
history of World War II and points out 
the administrative for peace-time 
applications which may be drawn from war- 
time experiments and developments. The 
author participated in organization and 
during World War II on the 
National Resources Planning Board, in the 
Treasury Department, War Department, 
War Production Board, Office of Coordina- 
tor for Inter-American Affairs, Foreign 
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lessons 


planning 


Economic Administration, Department of 
State, Department of Commerce, UNRA 
and in the White House. 


Dr. Gulick notes that the American people 
did not learn much from World War I, 
The most important military advance was 
probably the development of the General 
Staff idea, with the Chief of Staff as the 
single center of planning and administrative 
direction for the land and air forces of 
the United States. However, little was 
learned about industrial mobilization and 
war economic institutions. The United 
States did not have to fight long enough 
in 1918 to develop a “tight” economy, nor 
could the country imagine what “total war” 
meant on the basis of those years. On 
the other hand, the railroads and communi- 
cations systems learned enough in World 
War I to avoid government management 


in World War II. 


In spite of failures, the American people 
organized, equipped and managed with 
originality and skill an army, an air force 
and a navy of unexampled power. They 
created a transport system at home and 
around the world adequate to support this 
monumental operation. War production was 
developed so fast and so effectively that 
the United States was able, in addition to 
meeting its own needs, to give large and 
indispensable help to her allies. With a 
population of less than ten per cent of 
the world, the American people produced 
almost as much industrially in 1944 and 
1945 as all the rest of the world put to- 
gether, at the same time preserving the 
American governmental, social and economic 
system, and national standard of living. 
Epochal advances were made in scientific 
research and technology, and America took 
an important part in the development of 
new machinery of international government. 


When a nation goes to war, it calls on 
its military forces, its international friends, 
its own manpower, raw materials, factories, 
tools and inventories, its scientific and 
technical abilities, and its political, economic 
and social institutions and skills. These 
resources are strictly limited, but are ex- 
tensively intermutable provided there is 
time. Manpower and time are the final 
elements in the equation. Thus the de- 
velopment of maximum power depends upon 
the coordinated management of these re- 
sources and, therefore, upon organization 
and administration. 

What were the administrative lessons of 
World War II? Most of them, according 
to the author, were not new lessons, but 
represented new aspects. The American 
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constitutional system and the management 
system established under it showed great 
resiliency and strength under the test of 
total war. The Presidency performed bril- 
liantly. The weakest link was Congress. 

A clear statement of purpose in terms 
of time, resources and interrelations is the 
outstanding guarantee of effective adminis- 
tration. The translation from purpose to 
program is the crucial step in administra- 
tion, a process which involves the identifica- 
tion of the key controllable elements in 
a given situation and the manipulation of 
those keys. Coordination, the interrelation 
of purpose, organization and manpower, is 
essential and makes possible an achievement 
far beyond the total of the elements com- 
bined. Of the structural approaches to 
coordination, the General Staff proved the 
most fruitful. 

It was also learned that techniques of 
control other than financial can be developed 
and are highly useful in large-scale organi- 
zations. Planning cannot be separated from 
operations or operations from planning. 
The best results were secured with planning 
agencies established in accordance with the 
General Staff principle. Decentralization is 
essential; it requires not only regional 
coordination, but dual supervision. 

The war also taught the importance of 
good personnel. We moved ahead years 
in civil service techniques and in the delega- 
tion of functions. Certain weaknesses in 
the educational and social systems came to 
light, particularly over-compartmentaliza- 
tion without the balancing force of a gener- 
alized insight into the nature of democratic 
processes and the structure of the national 
interest. The war also gave a new recogni- 
tion of the value of time in administration. 
It was discovered that international ad- 
ministration rests on the same administra- 
tive arts and procedures as does other 
administration, 


Another factor of importance to be noted 
is that support of public opinion is essential 


for good administration. Interest group 
representation can aid in perfecting pro- 
grams and securing public support, but is 
to be used in administration only with 
caution. Effective action in administration 
arises from singleness of national purpose 
and clarity of policy, believed in by leaders, 
by administrators and by the public. The 
author concludes that the central fact that 
our war experience drives home is that good 
administration and democracy are not 
incompatible, but are inseparable allies. 
Neither can exist or survive long without 
the other. 


Street and Highway Safety 
The Human Race. 


ance Cémpanies, 
1949. 30 pages. 


Traffic deaths dropped one per cent in 
1948, but injuries increased eight per cent 
to an all-time high of 1,471,000. Much 
emphasis is placed on the death rate in 
accident prevention work. Death always 
makes the headlines. But it is dangerous 
because it is easy to become complacent. 
The hundreds of lives saved are tributes 
to the safety job that has been accomplished, 
but the injured millions should be a con- 
stant reminder that the job is far from 
completed. States, cities and communities 
should look to the injury rate as a true 
measure of their success in their safety 
campaigns. 


The 1949 booklet of street and highway 
accident data, the fifteenth in an annual 
series of traffic safety publications issued 
by the Travelers Insurance Companies, pre- 
sents in tabular form the grim record of 
traffic deaths and injuries. Excessive speed 
headed the list of accident causes in 1948. 
Youthful drivers, especially those in the 
eighteen to twenty-four age group, caused 
more than their statistical share of both 
deaths and injuries. The report, based on 
official records from every state, compares 
figures for 1948 and 1947 on the basis of 
age, sex, road and weather conditions, type 
of vehicle, mechanical condition of vehicles, 
type of accident, and other factors. 


The Travelers Insur- 
Hartford, Connecticut. 


Cartoons, satirizing human frailties, are 
used to personalize the lessons of safety. 
There is the fellow who makes the trip 
home from work every day in eighteen and 
one-half minutes flat, only to sprawl out 
with a comic book during the minute and 
one-half he saves. There is the teen-age 
youth who knows every rule in the base- 
ball book “cold”, but has no awareness of 
the speed limit, and the lady who can spot 
a nylon stocking sale four aisles away, but 
is oblivious of a red traffic light in front 
of her nose. 

This booklet is distributed, without charge, 
in the interest of street and highway safety. 
Single copies or quantities may be obtained 
from the Travelers Insurance Companies 
or any of their representatives as long as 
the supply lasts. The booklet was pre- 
pared under the direction of Mr. Harry 
Sarsantee, Supervisor of the Travelers News 
Pureau, and inquiries pertaining to its 
distribution should be directed to him. 


ee 
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STATE LEGISLATION—Continued from page 404 








duction plans for 


health insurance. 
22, 1949, 


Assignment of risk . . . When applica- 
tion is made to the North Carolina Insur- 
ance Commissioner to have a risk assigned 
to an insurance carrier, and the Commis- 
sioner does so, the carrier is required, as a 
prerequisite to the further selling of motor 
vehicle liability insurance in the state, to 
issue a policy meeting the minimum re- 
quirements for establishing financial respon- 


sibility. H. B. 769; ratified April 23, 1949. 


Committee expense . New York has 
provided for defraying the expenses of the 
National Association of Insurance Com- 
missioners’ Committee on Valuation of Se- 
curities by means of a pro rata assessment 
on all domestic insurers in the proportion 
which the total investments in securities 
of each domestic life insurer bears to the 
total investments in securities of all such 
insurers. A, Int. No. 2214, approved April 
18, 1944. 


Compulsory insurance . . Delaware 
has adopted a resolution, requesting Con- 
gress to refrain from imposing upon the 
citizens of the United States any form of 
compulsory insurance. S. R. 483, adopted 
May 3, 1949, 


Credit insurance . .:. Texas has passed 
a law regulating credit life insurance and 
credit health and accident insurance, which 
limits the term that may be required with 
respect to any loan. S. B. 208, approved 
April 12, 1949, 


Delivery of policy . . . Delivery of any 
life, endowment or annuity policy in Mas- 
sachusetts creates a presumption that con- 
ditions precedent, other than a condition 
requiring prepayment of the initial premium, 
to the attachment of liability have been 
performed. H. B. 2339, approved April 29, 
1949, 


Examinations . . . Vermont has raised 
the limit for expenses incurred by the In- 
surance Commissioner in examining the 
affairs of insurance companies from $17,500 
for any five-year period to $50,000 for any 
five-year period. The expense is borne by 
the companies examined. H. B. 371, ap- 
proved May 3, 1949, 


Excess line insurance Persons 
licensed to act as agents of fire or casualty 
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life, accident and/or 
S. B. 407, ratified April 


insurers in Georgia may also be licensed 
to place excess lines of fire or casualty 
insurance in companies or with insurers 
not admitted to do business in the state, 


H. B. 663, approved May 2, 1949, 


Fire insurance . . . Minnesota has 
amended its standard fire policy to afford 
coverage against loss or damage caused by 
riots or civil commotion if fire ensues. 
H. B. 1261, approved April 16, 1949. 


Fraternal benefit societies . . . Massa- 
chusetts has authorized fraternals to issue 
annuity contracts, to provide for the pay- 
ment of benefits upon the lives of children 
less than eighteen years of age, and to make 
loans upon the security value of such bene- 
fits. H. B. 160, approved April 26, 1949, 

. Minnesota has provided that the costs 
of any examination of a fraternal shall be 
borne by the association. H. B. 733, ap- 
proved April 18, 1949! North Carolina 
has acted to permit fraternals to merge, 
consolidate or reinsure their risks with life 
insurance companies as well as with other 
licensed fraternals in North Carolina, or 
to be liquidated. S. B. 301, ratified April 
21, 1949, 


Group insurance . . . Nebraska has 
provided standard provisions for group life 
insurance policies and has further provided 
that the entering into such a _ contract 
without a prescribed medical examination 
shall not be construed as a violation of 
other law. L. B. 251, approved May 2, 
1949, . Under a New York amendment, 
group annuity contracts may be issued 
to a labor union, to the trustees of a fund 
established by an employer, or by an em- 
ployers’ association, or by one or more 
labor unions, or by one or more employers 
and one or more labor unions. S. Int. No. 
2164, approved April 16, 1949. Simi- 
larly, Oklahoma has provided that a group 
health and accident master policy may cover 
the employees of one or more subsidiary 
corporations, affiliated corporations, com- 
panies, co-partnerships, and individual em- 
ployers which are under common control 
through stock ownership, contract of 
otherwise. H. B. 314, approved April 26, 
1949, 


Investments . . . With relation to in- 
vestment of life insurance companies in real 
estate, Maryland has provided that the cost 
of each parcel, including the cost of im- 
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provement and development, may total one 
per cent of the company’s admitted assets. 
The limit was formerly one-quarter of one 
per cent. H. B. 456, approved April 29, 
1949. Nebraska has authorized its 
insurers to invest certain of their surplus 
assets in stocks of other insurance com- 
panies in an amount not to exceed in value 
thirty-five per cent of the total surplus to 
policyholders of the acquiring insurer, or 
fifty per cent of its surplus over and above 
its liabilities and capital, whichever is 
greater. L. B. 412, approved April 28, 1949. 
_,. The reserve investments of New York 
insurance companies and cooperative fire 
companies may now include the shares of 
a savings and loan or building and loan 
association or the savings accounts of a 
federal savings and loan association which 
are insured under the National Housing 
Act. The total investment is limited to 
twenty-five per cent of admitted assets. A. 
Int. No. 861, approved April 16, 1949, 


Medical benefits . . . Tennessee has 
enacted a law providing for the organiza- 
tion of nonprofit general welfare corpora- 
tions with powers to provide both hospital 
service benefits and medical expense in- 
demnity benefits, and providing for the 
regulation of such corporations by the De- 
partment of Insurance and Banking. S. B. 
332, approved April 15, 1949. 


Motor vehicle liability insurance . . . 

Colorado has imposed liability on states, 
counties, municipalities or quasi-municipal- 
ities for the tortious operation of motor 
vehicles subject to the limitation of bodily 
injury liability of $10,000 for each person 
and $20,000 for each accident, and property 
damage liability in the amount of $5,000 
for each accident. The statute authorizes 
the state, counties, municipalities or quasi- 
nunicipalities to cover their liability by 
insurance through any insurance company 
authorized to do business in the state, or 
to set aside public funds for self-insurance, 
or to effect a combination of these methods. 
H. B. 403, approved May 6, 1949. 
When a North Carolina insurance company 
has certified a policy under the provisions 
of the Motor Vehicle Safety and Responsi- 
bility Act, the policy is deemed to be con- 
tinued in full force and effect until twenty 
days after notice of cancellation or termina- 
tion, it being the intent to permit insurance 
carriers to issue renewal or substitute poli- 
cies without the necessity of furnishing 
new certificates to the Insurance Commis- 
sioner. S. B. 410, ratified April 22, 1949, 


State Legislation 


Nonforfeiture provisions . . . Maryland 
has amended its nonforfeiture law to pro- 
vide that any paid-up extended term in- 
surance available as a nonforfeiture benefit 
may be made without participation in sur- 
plus, but reduced paid-up insurance avail- 
able under any participating policy as a 
nonforfeiture benefit 
participating. 
1949. 


shall also be made 


H. B. 62, approved April 22, 


Nonresident motorists . . . Nonresident 
motorists who operate a motor vehicle, or 
permit any vehicle owned, leased or con- 
trolled by them to be operated with their 
knowledge, permission or consent, or any 
resident who subsequently becomes a non- 
resident or conceals his whereabouts, con- 
stitutes the Secretary of State as his agent 
for service of process in any suit instituted 
in Florida courts arising out of an accident 
occurring in the state. H. B. 140, ap- 
proved April 22, 1949, Similarly, 
Minnesota has provided that the operation 
by a agent of a motor 
shall be 

resident, 
from the state 
months or more fol- 
accident, of the Commissioner 
of Highways to accept service of process 
in damage actions arising from use of the 
highways. S. B. 1134, approved April 22, 
1949, 


resident or his 
vehicle on 
deemed an appointment by the 
when he has been 
continuously for six 


Minnesota highways 
absent 


lowing an 


Officers and employees . . . Any Maine 
insurer may pay, pursuant to the 
of a pension plan approved by the Insurance 


terms 


Commissioner, retirement or disability pen- 
and 
insurance, sickness, 
medical, surgi- 
S. B. 582, approved 


officers and employees, 
may pay the cost of Ife 
accident, 
cal and related benefits. 


April 29, 1949, 


sions to its 


hospitalization, 


Proof of loss . . 
vided that 
provision that the insured must furnish a 
written and within 
sixty days from the date of loss, or the 


Oklahoma has pro- 
when a fire policy contains a 


sworn proof of loss 
same is required by law, the insurer cannot 
assert failure to the insured to comply in 
any litigation, unless it pleads and proves 
that it with two 
blank executing proof of loss 
and gave a written warning as to the time 
limitation. The law provides that 
these requirements may not be waived by 


furnished the insured 


forms for 
also 


any agreement between the parties or other- 
wise. H. B. 74, approved April 20, 1949. 
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Rehabilitation Massachusetts laws 
relating to rehabilitation, conservation and 
liquidation of domestic and foreign in- 
surers have been made applicable to do- 
mestic companies conducting an intrastate 
business only. H. B. 68, approved April 29, 
1949. 


Reinsurance . . . Tennessee has pro- 
vided that no reinsurance shall be effected 
with an unlicensed insurer which has been 
disapproved therefor by written order of 
the Insurance Commissioner filed in his 
office. S. B. 503, approved April 12, 1949. 


School boards and districts Minne- 
sota school districts offering driver training 
courses are authorized to procure insurance 
protecting the school children, instructors 
and automobile owners against public lia- 
bility, property damage, collision, fire and 
theft, arising out of the operation of any 
vehicle used in the courses. The insurer 
must assume direct liability. S. B. 1476, 
approved April 22, 1949. Pennsylvania 
boards of school directors are authorized, 
by amendment, to appropriate monies for 
payment of medical and hospital expenses 
and accident insurance for participants in 
school athletics. H. B. 229, approved April 
22, 1949, 


State employees’ negligence . . . North 
Carolina has constituted its Industrial 
Commission a court to hear and pass upon 
tort claims against state department agen- 
cies, limiting the amount of liability to a 
maximum of $6,000. H. B. 928, ratified 
April 22, 1949, 


Surplus . . . New York has raised the 
limit on accumulation of surplus by life 
insurance companies from $500,000 to 
$750,000. A. Int. No. 1615, approved April 
16, 1949, 


Surplus line insurance Colorado’s 
Surplus Line Insurance Act sets forth the 


conditions under which surplus lines may 
be procured from unauthorized insurers 
and provides for the licensing of surplus 
line brokers. H. B. 432, approved April 17, 
1949, 


Taxation . . . Pennsylvania has imposed 
a tax on marine insurance underwriting 
profits, making the tax payable at the time 
reports are made. S. B. 432, approved 
April 20, 1949. 


Unauthorized insurance . . . Licensed 
resident agents of Tennessee .may, without 
becoming personally liable, procure insur- 
ance in unauthorized insurers by making 
oath to the Insurance Commissioner that 
the agent has exhausted the capacity of 
all authorized insurers or has been unable 
to obtain the desired insurance in licensed 
insurers. A sworn report of all business so 
transacted must be made annually to the 
Insurance Commissioner. The agent must 
pay the tax on the net premiums. §S, B. 
863, approved April 15, 1949. 


Wrongful death . . . Maryland has ex- 
tended the time for filing wrongful death 
actions against the personal representative 
of the wrongdoer from six months after 
the death of the wrongdoer to six months 
after the date of the qualification of the 
executor or administrator of the wrongdoer. 
S. B. 376, approved April 29, 1949. 
New York has amended its decedent estate 
law to provide that reasonable funeral ex- 
penses of the decedent, paid by the estate 
or for payment of which the estate is 
responsible, are recoverable in wrongful 
death actions. A. Int. No. 237, approved 
April 16, 1949. Maximum damages 
recoverable by a personal representative for 
wrongful death has been raised from 
$10,000 to $15,000 in Oregon. S. B. 3, 5, 
approved April 30, 1949. 


NOT CHEAPER BY THE DOZEN 


A sixty-vear-old woman, who was operated upon twice in the 


same day, once by mistake, won $1400 damages in a London court. 


After the lady had undergone an abdominal operation, she was wheeled 


out of the operating room by attendants who returned a few minutes 
later. 


She was mistaken for another patient awaiting a thyroid opera- 


tion, and the doctor again began surgery before he realized the mistake. 
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surplus ° 

\pril 17, = : 

supervision of existing practices considered authorizing payment of commissions to 

desirable but which otherwise would come _ brokers and prohibiting unfair discrimina- 

rwriting Bin conflict with the antitrust laws. The tion and rebating.“” The National Associa- 

he time § details of these bills are discussed elsewhere.* tion of Insurance Commissioners has developed 

pproved Also important is state legislation controlling legislation considered adequate to meet the 
various unfair practices in the insurance Problem of unfair and deceptive practices 
business, which in the absence of adequate and to make it unnecessary for the Federal 


imposed 


-icensed B ctate laws could be dealt with by the Fed- Trade Commission to act. Whether further 
Without feral Trade Commission. Arkansas did enact _ legislation of this type is needed in Arkansas 
e insur- one statute along those lines, specifically deserves further study. [The End] 
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1s after 

months In addressing the Insurance Conference of the American Management 
of the Association, in New York, recently, George Rogers, Insurance Manager of Robert 
ng doer. Gair Company, made the following observations concerning the Doughton Bill 
5 Sa (H. R. 2893) which provides for increased scope and greater benefits under the 
t estate Old Age provisions of the Social Security Act: 

eral ex- “Here indeed is the “Cradle to Grave” theory virtually about to come into 
e estate actuality. We need to be concerned, if not with respect to the advisability of 
state 1s such laws, certainly with a regard to their application and their effect on our 


‘rongful 


business plans and private protection. 
»proved 


“My father, now 79 years old, used to tell a story about a lazy man. His 





amages : : : ; ; 
an fen farm was allowed to go to wrack and ruin because he preferred to lie on his back, 

e I¢ . . ° ° . . e ° ° ° 
yo snoozing with his straw hat shielding his face from the sun. His neighbors, in 
R35 consideration for Zeb’s hungry and ill-clothed wife and children, decided on some 
dD. J a; 


practical charity. In due course, one of them arrived at Zeb’s place with a loaded 
wagon. Zeb was in his usual supine position. The neighbor said, ‘Hey Zeb, we 
brought you a load of corn.’ Without removing the straw hat from his face, 
Zeb asked, ‘Is it shelled?’ ‘Nope’ — ‘Drive on.’ 

“Perhaps social legislation will not make everybody as lazy as Zeb, but 
certainly it has a possible tendency of making each individual who comes within 
its scope lean to a greater extent on law-provided benefits than on his own 
initiative and far-sightedness. It further has the tendency of causing employers 
to forestall or modify their own private benefit plans. 
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DIRECT ACTIONS AGAINST THE INSURER— 
Continued from page 416 





State Statutes 


The following states have definite statutes al- 
lowing the injured party to sue the insurer di- 
rectly on the basis of an unsatisfied judgment 
against the insured: New York, Massachu- 
setts, Arkansas, Connecticut, Iowa, Missouri, 
Oregon, Oklahoma, Rhode Island, Virginia, 
West Virginia and Pennsylvania. New 
Jersey, South Carolina and New Mexico 
have statutes allowing direct actions against 
the insurer on a judgment unsatisfied against 
the insured, Georgia has a 1931 statute under 
which all carriers of passengers for hire 
are required to post a bond for the protec- 
tion of such passengers, and the injured pas- 


INSURABLE INTEREST IN PROPERTY— 


senger is given a direct action against the 
insurer on the bond. California and Ore. 
gon seem to have gone a step further in their 
legislation and allow direct actions against 
the insurer by the injured party without 
the necessity of first securing a judgment 
against the insured, requiring that the sub- 
stantial provisions of the policy be complied 
with. 

All of this shows the trend toward allowing 
direct action by the injured party against 
the insurer, both by our courts and by the 
legislatures. When the public good is best 
served by this procedure it will come ina 
majority of the states. [The End] 


Continued from page 436 


The term “insurable interest” is manifestly 
a misnomer; the proper term is insurable 
relationship, Factual expectation of damage 
should be the exclusive test of an insurable 
relationship. To those who cling to strict 
property delineations in fear of the process 
of drawing the line between a genuine fac- 


tual expectation of damage and a wager, it 
can be said not only that judicial wisdom 
is equal to the task, but that a just line 
drawn with difficulty exceeds in value a 
simple line which works disproportionate 


injustice. [The End] 








MAKE LIFE CONTRACTS UNDERSTANDABLE 


When Clifford B. Reeves, second vice- 
president of the Mutual Life Insurance 
Company of New York, prepared his 
article, “Keep It Simple,” for the June 
issue of the Chartered Life Underwriters’ 
Journal, he approached the whole subject 
as a matter of duty. He stated, “Our busi- 
ness is closely allied with the financial 
welfare and security of the average 
American family, and we owe every such 
family a clear accounting of our steward- 
ship—in terms they can understand.” 
many businesses, he said, are developing 


Te 0 








highly technical language which is so un- 
intelligible to the public that it is en- 
dangering good public relations. 

Mr. Reeves included life insurance 
salesmen in his warning, advising them 
to screen their sales talks so as to elimi- 
nate all technical terms, and so, to leave 
nothing but simple words of common 
usage that anyone can comprehend. In 
such a way, he said, the policyholders, 
knowing more, would value their insur- 
ance more highly and would fight for the 
principles for which it stands. 
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'f What the Courts Are Doing 


Selected Decisions from All Jurisdictions Involving Negligence (page 465), 
Life, Health and Accident Insurance Contracts (page 471), 
Automobile Policies (page 477), and Fire and 
Casualty Contracts (page 475), as Reported 
by CCH INSURANCE LAW REPORTS 


NEGLIGENCE 


School’s Liability—Pupil Injured 


A thirteen-year-old school pupil was struck 
in the eye by a lead pencil, thrown by an- 
other pupil to a third student who stepped 
The accident occurred during the 
teacher’s absence from the class room. The 
teacher was placing supplies in a closet a 
short distance down the corridor. A judg- 
ment in favor of the injured pupil’s parents 
against the city board of education, the prin- 
cipal, and the teacher, was reversed and the 
complaint dismissed, the court holding that 
there was no causal relation between the 
absence from the room and the 
happening of the accident. The proximate 
cause of the injury was the unforeseen act 
of the pupil who threw the lead pencil to 
another pupil.—Ohman, Admx., et al. v. The 
Board of Education of the City of New York 
etal. New York Supreme Court, Appellate 
Division, Second Judicial Department. May 
2, 1949. 16 CCH Nec icence Cases 1024. 


aside. 


teacher's 


Hotel’s Liability— 
Burned-Out Light Bulb 


Plaintiff, a guest in defendant’s hotel, was 
directed to the ladies’ lounge on the lobby 
floor by the clerk. While groping for a 
light switch in the darkened room, she fell 
down a flight of three steps, injuring her 
back and legs. The switch was behind the 
lerk's desk in the lobby, and the light bulb 


Cl 
Was burned out. After the accident some 


Negligence 


men assisted plaintiff to her feet. One of 
them asked why the light was out, and an- 
other answered that he had known that it 
was out, but had been too busy to take care 
of it. Plaintiff’s testimony refuted any idea 
that she was proceeding in the dark heed- 
lessly, without taking precautions for her 
own safety. On entering the room she felt 
next to the door for a switch, then took a 
forward step and encountered the washbowl, 
felt over it for a switch or light, and then 
while feeling for a light to the left of the 
washbowl, fell down the steps. Whether, in 
so doing, she was exercising the care of an 
ordinarily prudent person was a question for 
the jury. Judgment for plaintiff was affirmed. 
—Corfeld v. Douglas Houghton Hotel Com- 
pany. Michigan Supreme Court. Filed April 
11, 1949. 16 CCH Necticence Cases 1055. 


Ship Owner’s Liability— 
Passenger Injured 


Plaintiff was employed as an asphalt plant 
operator in the Aleutian Islands under a 
contract which provided that his employer 
was to pay his transportation expenses. Pur- 
suant to orders issued by post headquarters, 
plaintiff and a number of other civilians were 
taken aboard a troop transport. Plaintiff 
was directed by Naval personnel to carry a 
mattress and blanket to his bunk on the deck 
below. While elbowing and pushing his way 
through an obstructed by barracks 
bags, plaintiff lost his balance when the ship 
lurched. He was thrown toward the stair- 
way, struck a garbage can, and was precipi- 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 
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tated to the deck below, sustaining a transverse 
fracture of the sacrum. The court rendered 
judgment against defendant United States, 
holding that it was negligent in permitting 
the aisle to be obstructed.—Roeper v. United 
States of America et al. United States Dis- 
trict Court, Eastern District of New York. 
March 22, 1949. 16 CCH NEGLIGENCE CASES 
1029. 


Hotel's Liability— 
Employee's Misuse of Passkey 


A guest in defendant’s hotel was assaulted 
by an employee who had a passkey to her 
room. The guest alleged that defendant 
owed her an absolute duty to protect her 
from harm by its servants, particularly by a 
houseman who had a key to her room fur- 
nished by defendant. The jury found for 
plaintiff, who appealed from a judgment for 
defendant n.o.v. The court affirmed a judg- 
ment for the hotel, declaring that there was 
no evidence that the employee was engaged 
expressly or impliedly upon the master’s 
business and acting within the scope of his 
employment at the time the assault was com- 
mitted. If the master were negligent in 
employing the servant and might have dis- 
covered by reasonable diligence that he was 
the type of person to whom it would be 
negligence to entrust such responsibility, the 
master would be liable. However, there was 
no proof or charge that there was any neg- 
ligence in the employment of the houseman 
or in entrusting him with a key. Defendant 
owed plaintiff only the duty of ordinary care 
to prevent injury to her.—Walden v. Chelsea 
Hotel Company. Illinois Appellate Court, 
First District. April 4, 1949. 16 CCH NeEcti- 
GENCE Cases 1045. 


Landlord's Tort Liability— 
Failure to Make Repairs 


Plaintiff went to the porch in back of her 


apartment to shake a small rug. As she 
leaned against the porch railing, a section 
gave way and she fell to the ground. At the 
time plaintiff rented the second and third 
floors of the building, the landlord stated 
that he would be responsible for repairing 
the building on the outside. The court de- 
clared that occupation and control of prem- 
ises by a party are attributes of their 
ownership. Ordinarily, one of those attri- 
butes is necessary as a basis for liability for 
personal injuries resulting from the condition 
of the premises. A lease transfers those at- 
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tributes of ownership to the lessee. There- 
after, where the lessor has agreed to make 
repairs, his liability for failure to do so is 
merely a contractual liability similar to that 
of any other party who has agreed to make 
repairs. Consequently, the tort liability of 
the landlord to the tenant for failure to make 
repairs cannot be rested solely on his failure 
to make them, even if he agreed to do so. 
Judgment of the trial court for the landlord 
was affirmed.—Cooper v. Roose. Ohio Su- 
preme Court. April 20, 1949. 16 CCH Nec- 
LIGENCE CAsEs 990. 


Railroad's Liability— 
Holder of Gratuitous Pass Injured 


Plaintiff, who held a free pass authorizing 
her to travel on defendant's trains, fell while 
proceeding from the station to the train. 
The jury returned a verdict for plaintiff, but 
the trial court entered judgment n. 0. v. on 
the ground that plaintiff was barred from 
recovery by virtue of the provision of the 
pass to the effect that the user assumed all 
risk of injury to person and loss or damage 
to property, whether by negligence or oth- 
erwise, and absolved the carrier from any 
liability. Although the holder of the pass 
had not boarded the train at the time she 
was injured on the station walkway, the re- 
lationship of carrier and passenger existed, 
and the conditions in the pass absolving the 
railroad from liability were in force. Judg- 
ment for defendant was affirmed.—Ketchum 
v. Denver and Rio Grande Western Railroad 
Company. United States Court of Appeals 
for the Tenth Circuit. May 10, 1949. 16 
CCH NEGLIGENCE Cases 1076. 


Hospital's Liability— 
Aggravation of Injury 


Plaintiff was found in an unconscious con- 
dition and removed by police, upon the di- 
rection of a physician, to defendant hospital. 
Defendant doctor, on duty in the emergency 
room, gave the patient a physical and neuro- 
logical examination, but without blood or 
urine tests. He concluded that she was sul- 
fering from acute alcoholism and released 
her to the custody of the police. Several 
hours later she was taken to another hospital 
where she was found to have a blood clot on 
the brain. There was testimony that ap- 
proved practice by physicians requires blood 
or urine analysis as a prerequisite to a diag- 
nosis of acute alcoholism in the case of an 
unconscious patient. There was also testi 
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WHAT THE COURTS ARE DOING 


mony that plaintiff was a lifelong teetotaler. 
A judgment for plaintiff was reversed and 
the cause remanded since the trial court 
failed to give an instruction that the only 
injury for which defendants were liable was 
the aggravation of the existing cerebral in- 
jury—Central Dispensary and Emergency 
Hospital, Inc., et al. v. Harbaugh. United 
States Court of Appeals for the District of 
Columbia Circuit. April 4, 1949. 16 CCH 
NEGLIGENCE CASES 989. 


Hotel's Liability— 
Guest’s Property Stolen 


\ watch, coat and luggage were stolen 
during the night from a hotel guest’s room. 
The window, which was accessible to an 
intruder from an adjoining roof, was pro- 
vided with suitable fasteners, but was not 
equipped with bars or barriers. The guest 
was not warned of this condition. Affirming 
a judgment for the hotel, the court declared 
that in the absence of a statute or ordinance 
to the contrary, an innkeeper is not required 
to provide burglar-proof screens. “It is dif- 
ficult to see,” the court remarked, “how a 
screen would have prevented plaintiff’s loss, 
regardless of how well it was fastened. The 
purpose of a screen is usually to keep out 
bugs, not burglars. .. . 4 A burglar-proof ar- 
rangement on the window of a guest room 
would certainly invite a charge of negligence 
in the event of a fire. The hazards from 
that viewpoint would certainly outweigh any 
burglar-proof advantages in the mind of a 
reasonably prudent hotel operator.”—Rar- 
rick v. Browne et al., d.b.a. Curtis Hotel. 
Ohio Supreme Court. March 30, 1949. 16 CCH 
NEGLIGENCE Cases 977, 


Building Owner's Liability— 
Placement of Telephone Box 


An infant was injured when she struck 
her head on an iron telephone box, attached 
to a building near a show-window, at a 
height of four and one-half feet above the 
sidewalk. The court ruled that a prima facie 
case was established against the building 
owner, and that the box, so installed and 
maintained, constituted negligence and a 
nuisance. Judgment for the infant and for 
her mother for loss of services and medical 
expenses was affirmed.—Sansiviero, etc., et 
al. v. Despirito et al. New York Supreme 
Court, Appellate Division, Second Judicial 
Department. April 18, 1949. 16 CCH Nect- 
GENCE Cases 954. 
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Chiropractor’s Malpractice 


Defendant is licensed to practice obstetrics 
and as a chiropractor, although he is not 
permitted to prescribe medicines or to use 
instruments. Plaintiff placed herself under 
his care for prenatal care, delivery, and post- 
natal care. From the time of her admission 
to the hospital until 3:30 the following morn- 
ing, defendant left her without the benefit of 
his attendance or professional advice, and 
when he arrived at the hospital the child had 
expired. Another doctor was called in to 
deliver the stillborn child. Post-parturitional 
conditions arose, and defendant examined 
plaintiff, but did not prescribe. Plaintiff con- 
sulted a physician, who testified that in his 
opinion it was a neglected delivery, that the 
prenatal care received by plaintiff was not 
proper, and because no repair of the perineum 
had been made, the post-natal care was im- 
proper. The court affirmed a judgment for 
plaintiff, holding that defendant, through his 
acts of commission and omission, misled 
plaintiff into believing that he was qualified 
to treat the post-parturitional conditions 
which arose.—Wiilliams v. Piontkowski et al., 
Piontkowski, Appellant. Illinois “Appellate 
Court, First District. March 16, 1949. Re- 
leased April 11, 1949. 16 CCH NEGLIGENCE 
Cases 983. 


Parent's Liability—Son’s Tort 


When Emil Rufledt was twenty years old 
he was committed to a state mental hospital, 
but was paroled after six months to his 
father. He was again committed at the age 
of twenty-eight but paroled after a short 
period of confinement. Two years later he 
was given a mental examination, was found 
insane, and a commitment issued, but was 
never delivered to the sheriff for execution. 
Emil remained on his father’s farm, helping 
in the work and its management. He was an 
experienced and skillful hunter, engaged in 
ordinary activities, attended dances, and his 
general conduct did not attract unfavorable 
attention. While on a hunting expedition 
with his father and brother, Emil killed a 
deer. The father went to bring his automo- 
bile to remove it, and on his way met a 
hunting party, which volunteered to assist. 
In the meantime Emil and his brother had 
returned to the woods. The deer was fas- 
tened to the car, which proceeded about 
twenty rods, when one of the occupants was 
killed by a shot fired by Emil. Plaintiff 
claimed that the father, having undertaken 
the custody of an insane son, owed a duty to 
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take reasonable precautions to prevent the 
son from injuring others and that he failed 
in this duty when he permitted and assisted 
his son to possess and use firearms. The 
court declared that the son was an experi- 
enced hunter and that there was no reason 
for the father to anticipate or to foresee that 
injury would result to others from the in- 
competence or negligence of the son. There 
was no that the abnormal 
condition was continuous or that it existed 
at the time of the accident. Judgment for 
defendants was affirmed.—Treptow, Adm-., 
et al. v. Rufledt et al. Wisconsin Supreme 
Court. Filed April 12, 1949. 16 CCH Nectt- 
GENCE CAsEs 957. 


evidence son’s 


Owner's Liability— 
Bowling Alley Runway Defect 

As plaintiff made her approach to the foul 
line of the runway in defendant’s bowling 
alley, and slid witlt her left foot, she sud- 
denly fell. She introduced considerable evi- 
dence that the alley was defective because 
about six inches back of the foul line two 
of the runway boards were loose and de- 
pressable under the weight of a bowler when 
stepped on at a certain point. The jury found 
that this condition rendered the runway un- 
safe for the use of bowlers and that by the 
exercise of reasonable diligence defendant 
ought to have known of the condition, A 
verdict for $20,000 was not deemed exces- 
sive for permanent hip and knee injuries 
which necessitated numerous operations and 
which left the thirty-one-year-old plaintiff 
with a sixty per cent disability of the hip 
and leg. Judgment for plaintiff was affirmed. 
—Spote v. Aliota. Wisconsin Supreme Court. 
Filed April 12, 1949. 16 CCH NEGLIGENCI 
Cases 1060. 


Hole in Parking Lot— 
Lessor’s and Lessee’s Liability 


A parking lot was leased by a theatre 
from an ice the latter 
right of and 
Plaintiff's decedent, a the- 


company company, 
retaining the 
through the lot. 
atre patron, sustained serious injuries when 
he fell into an ice and snow-covered hole in 
one of the passageways in the lot. Although 
the injured person was an invitee of the 
theatre company, the court held both de- 
fendants liable, since both the lessor and 
lessee retained control and possession of 
the common passageways. Judgment for 
plaintiff was affirmed.—Siegel, Admr, v, De- 
troit City Ice & Fuel Company et al. Mich- 
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igan Supreme Court. April 11, 1949. 16 


CCH NEGLIGENCE Cases 1032. 


Theatre's Liability— 
Constructive Notice 

A pedestrian was killed and another pedes- 
trian was injured when a theatre marquee 
overhanging a public sidewalk fell upon 
them. The outer edge of the marquee was 
supported by four chains, and one of the 
chains was attached to the wall of an ad- 
joining building. The adjoining owner, desiring 
to remodel the building, had contracted with 
a construction company to tear out the of- 
fices. The exterior brick walls were demol- 
ished, and the chain which had been attached 
to the supporting wall was thrown down 
upon the top of the marquee. During the 
thirty-two days which elapsed between com- 
pletion of the demolition work and the date 
of the accident, the end of the marquee 
sagged to some extent. The court affirmed 
judgments against the theatre, the construc- 
tion company, and the adjoining building 
owner, charging all three with knowledge of 
the dangerous condition. The adjoining 
owner had hired an architect to supervise 
the remodeling, and the dangerous condition 
was obvious to a person familiar with con- 
struction. The theatre company’s employees 
and the manager had observed the marquee 
and, by the exercise of ordinary care, should 
have known that the support had been im- 
paired.—Potter et al. v. Empress Theatre 
Company et al. California District Court of 
Appeal, Third District. March 30, 1949. 16 
CCH NEGLIGENCE Cases 977, 


Railroad's Liability— 
Speed on Curve 

Plaintiff’s decedent, the holder of a gratu- 
itous pass on defendant's train, was fatally 


injured when the train failed to negotiate a 
} 


sharp curve, jumped the track, and plunge 
down a steep embankment, The pass con- 
tained a provision that the holder assumed 
all risk of personal injury and released the 
railroad from all liability therefor. Under 
the law of Pennsylvania, a release in a gra- 
tuitous pass is ineffective to relieve the rail- 
road from liability where lack of due care 
is shown. The railroad’s regulations pre 

scribed a speed of thirty-five miles pet 

on the downhill approach to the curve at 

a speed of thirty miles per hour in the curve 
There was testimony from which the jury 
could have inferred that this speed limit was 
exceeded. Judgments for plaintiffs were al- 
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firmed.—T7urek, Admx, v. The Pennsylvania 
Railroad Company. Pennsylvania Supreme 
Court, Eastern District. Filed March 21, 1949. 
16 CCH NEGLIGENCE CASEs 942, 


Owner's Liability— 
High Voltage Wires— 

A coal company had erected a high ten- 
sion transmission tower on its land for the 
purpose of supporting electric wires carry- 
ing power used for general mining purposes. 
A construction company had just finished 
erecting a new fence and 
and the foreman informed the coal company 
that the gates were ready for the lock, which 
the coal company was to furnish. The gate 
was left fastened with strands of steel wire. 
The eleven-year-old plaintiff and three com- 
panions came to pick apples from a tree near 
the tower. Seeing the gate open, they thought 
that the power had been shut off. They had 
played in the vicinity for years and had al- 
ways seen the gate locked. Entering the 
enclosure, the boys climbed the tower. The 
eleven-year-old plaintiff came in contact 
with a 4,000 volt wire and fell to the ground. 
The court was of the opinion that defend- 
ant knew or should have known that chil- 
dren were likely to trespass on its land. For 
years children had played within 
twenty feet of the tower, and adults and 
children alike had used pathways carrying 
them within a few feet of the tower. Fora 
period of more than four days, defendant 
took no steps to exclude foreseeable tres- 
passing children, but permitted two thin 
strands of twisted wire to bar access to a 
condition which it should have realized in- 
volved a serious risk of death or bodily harm 
to a child. Judgments for plaintiffs were 
afirmed.—Bartleson, etc., et al. v. Glen Alden 
Coal Company et al. Pennsylvania Supreme 
Court, Eastern District. Filed March 24, 
1949. 16 CCH NEGLIGENCE CAsEs 948. 


gate enciosure, 


games 


Malpractice— 
Removal of Spleen Without Consent 


Plaintiffs sought recovery against defend- 
ant for alleged malpractice and trespass in 
removing plaintiff wife’s spleen without con- 
sent. Defendant had told them that the 
spleen, which he described as attached to 
the collarbone, was hanging by a thread and 
that such condition required an operation to 
build up the ligaments that held the spleen 
in place. Acting upon these representations 
the assurance that the operation was not 
a serious one, she consented to have the 
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doctor operate upon her for the described 
condition. The pathologist at the hospital 
testified that on the day following the op- 
eration defendant informed him that in free- 
ing the spleen of adhesions to the stomach 
“the splenic artery at the hilum was torn 
and hemorrhage was encountered which had 
to be controlled by tying the vessel off. It 
was then necessary to remove the spleen” 
Except for:a few fibrous adhesions on its 
inner surface, there was no evidence of dis- 
ease in the spleen. The court held that there 
Was no evidence to warrant a conclusion of 
consent to removal of the spleen, nor evi- 
dence that excision of that organ was patho- 
logically necessary or reasonably incidental 
to the operation consented to. Consequently, 
defendant should have been required to go 
forward with evidence explaining his con- 
duct. Plaintiffs’ exceptions to the granting 
of defendant’s motions for nonsuits were 
sustained and the causes remanded for a new 
trial—Nolan et vir v. Kechifian. Rhode Island 
Supreme Court. March 23, 1949. 16 CCH 
NEGLIGENCE Cases 1008. 


Attractive Nuisance— 
Coal Loading Ramp 


While playing “follow the leader,” plain- 
tiffs’ seven-year-old son sustained a broken 
leg when he jumped or fell from defend- 
ants’ coal loading ramp. The ramp was lo- 
cated on a railroad right-of-way adjacent to 
the school grounds. However, at the time 
of the injury, school had been dismissed for 
the day, and the boy had returned to his 
home, Subsequently, he went to the ramp, 
which was not in operation, and engaged 
with other children in playing upon and 
about it. Suit was based on the theory that 
the ramp was an attractive nuisance and that 
defendants took no precaution to prevent 
children from playing on it. The court stated 
that no doubt the ramp was attractive to 
children, as many of them had been driven 
away from it, but when not in operation it 
was nothing more than a platform and was 
no more dangerous than any other structure 
from which a child might fall. The tendency 
of courts is to restrict the attractive nui- 
sance doctrine and to exclude from its ap- 
plication things not in their nature dangerous 
or peculiarly alluring to children, such as 
walls, fenees, simple tools and appliances, 
and conditions arising from the ordinary 
conduct of the business, else the use of real 
estate would become a burden instead of 
a benefit. Judgment for defendants was af- 
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firmed.—Jarvis et al. v. Howard et al. 
tucky Court of Appeals. April 19, 
16 CCH NEGLIGENCE CASES 1078. 


Landlord's Liability— 
Baby Sitter Injured 

Plaintiff, a baby sitter in the apartment of 
a tenant in defendant’s building, noticed 
smoke coming through the door. On open- 
ing the door, she found the hallway full of 
smoke and left with the baby, whom she 
gave to the upstairs tenant. In descending 
to the street, she suffered burns. Defendant 
had a janitor whose duty it was to keep the 
boiler operating and to take care of the heat- 
ing equipment. The boiler was close to the 
stairway leading down from the entrance. 
There was an opening under the stairway 
where rubbish and paper were kept. The 
fire started from a cigarette thrown near the 
accumulation of paper. Neither defendant 
nor his janitor had taken any steps to see 
that the stairway was clear. A person in 
control of a building must exercise reason- 
able care to keep it in such condition that 
others will not be injured. This duty, which 
does not arise out of any technicality of the 
relationship of landlord and tenant, extends 
as much to an occupant of another part of 
the building as it does to an adjoining pro- 
prietor or to a traveller on the highway. It 
was for the jury to determine whether de- 
fendant should have contemplated that a fire 
would result from the dropping of a ciga- 
rette near the rubbish and papers. It was 
error to direct a verdict for defendant.— 
Chalfen v. Kraft, Trustee. Massachusetts 
Supreme Judicial Court. Suffolk. March 3, 
1949. 16 CCH NEGLIGENCE Cases 947, 


‘Restaurant's Liability— 
Unwholesome Food 


A customer was made ill by unwholesome 
food ordered and consumed in defendant’s 


hotel dining room. Her suit for damages 
against the proprietor was based on the 
theory of an implied warranty that the food 
was fit for human consumption. A demurrer 
was sustained to the declaration. Some 
jurisdictions hold that in the absence of a 
statute a victualer serving food for imme- 
diate consumption on the premises may not 
be held liable for food deleterious to health 
without proof that he was negligent, while 
other jurisdictions hold that a purveyor of 
foods is under an absolute liability for un- 
wholesome food on the implied warranty of 
fitness theory. The court was of the opinion 
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that the latter theory represented the gen- 
eral trend of the better reasoned cases, de- 
claring, “We can see no substantial basis 
for holding a restaurant proprietor to a less 
degree of responsibility than that imposed 
upon a retailer who sells food for imme- 
diate consumption on the premises. Judg- 
ment sustaining defendant’s demurrer was 
reversed and the cause remanded for fur- 
ther proceedings.—Cliett v. Lauderdale Bilt- 
more Corporation, Inc. Florida Supreme 
Court. March 22, 1949. 16 CCH NEeEcLicence 
Cases 954. 


Riding Academy's Liability— 
Saddle Slipping 


Plaintiff, a twenty-year-old art student, 
rented a horse and equipment from defendant. 
After going a short distance, the saddle started 
to slip. She fell from the horse with the saddle 
turning to a position beneath the animal’s 
belly and her right foot still engaged in the 
stirrup. Frightened, the horse commenced 
to gallop and dragged plaintiff for a distance 
of 100 feet. Ordinarily a saddle does not 
slip if proper care is used in cinching. Affirm- 
ing a judgment for plaintiff, the court held 
that the evidence was sufficient to establish 
the fact that the horse was not cinched in 
the manner that proper skill and reasonable 
care demanded and that reasonable inspec- 
tion was not made of the equipment.—Liossts 
v. Cavalry Riding Academy Company. Ohio 
Court of Appeals, Cuyahoga County. April 
11, 1949. 16 CCH NEGLIGENCE Cases 916. 


Hockey Spectator Injured— 
Flying Puck 


Plaintiff was struck on the chin by a flying 
puck at a hockey game in an ice arena 
operated by defendant. Defendant's claim 
based on assumption of risk was not war- 
ranted, for it cannot be held as a matter of 
law that the general public has become so 
familiar with the hazards of the sport and 
of the actual appreciation of the seriousness 
of the risk as to bring them within the 
“common knowledge” rule and under the 
doctrine of assumption of risk. However, 
defendant was erroneusly precluded from 
showing the practice in other arenas relative 
to safeguarding the hockey rinks and that 
he had taken additional precautions. A new 
trial was granted.—Shurman v. Fresno Ice 
Rink, Inc. California District Court of Ap- 
peal, Fourth District. April 26, 1949. 16 
CCH NEGLIGENCE Cases 1066. 
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WHAT THE COURTS ARE DOING 


LIFE, HEALTH — ACCIDENT 


L\iFE—Selected Decisions from All Jurisdictions Involving the Construction 


of Life, Health and Accident Insurance Contracts as reported , 
by CCH LIFE INSURANCE REPORTS 


lapse of Policy — 
Accident Insurance 


An accident insurance policy was issued 
to the deceased on May 16, 1946, for an 
original term ending on July 1 of that year. 
A monthly renewal premium was paid by 
the insured on July 31, and a similar pay- 
ment was made on the last or next to the 
last day of each succeeding month until the 
final payment on February 28, 1947. The 
insured was killed accidentally on April 4, 
1947, The beneficiary contended that there 
was no grace period at the end of the orig- 
inal term. If this were true the policy lapsed 
on July 1 and was reinstated upon July 31. 
Upon that theory all monthly premiums 
were paid in advance so that death occurred 
during the grace period for payment of the 
April premium. The court was of the opin- 
ion that such a meaning could not be wrung 
from the language of the policy. The con- 
tract stated plainly that it might be renewed 
upon the expiration of the original term 
and that a grace period was allowed after 
any renewal premium fell due. Hence, all 
monthly payments were made in time to 
prevent lapse, and the policy continued in 
force until thirty-one days after March 1, 
the due date of the premium that was not 
actually paid. As death occurred after the 
policy had lapsed, the beneficiary was not 
entitled to recover. Judgment for the in- 
surer was affirmed.—Panich, Exr. v. Busi- 
ness Men’s Assurance Company of America. 
Arkansas Supreme Court. April 18, 1949. 
13 CCH Lire CAsEs 863, 


Insurer's Refusal to Accept Premium 


Defendant had issued a health and acci- 
dent policy to plaintiff, insuring him against 
loss by accident and sickness. The due date 
of the premium was January 13 of each 
year, and premiums were paid from the date 
of issuance in 1932 until January 13, 1944, 
when the insurer refused to accept the pre- 
mium for that year and returned it to plaintiff. 
Plaintiff testified that he called the agent’s 
attention to the clause which provided that 


Life, Health — Accident 


“The acceptance of any premium on this 
policy shall be optional with the Associa- 
tion” and asked the agent what the clause 
meant. The agent replied that it meant that 
if plaintiff did not pay a premium when due, 
the company had a right to accept or reject 
payment afterwards. Plaintiff also testified 
that the agent called his attention to the 
“Noncancellable Endorsement”, stating that 
the company could not cancel the policy on 
the insured for life. The policy was never 
canceled. The policy was a term contract, 
which reserved option in the company to 
refuse to renew it at the end of an anni- 
versary period. The company exercised that 
option as it had a right to do. The agent 
could not bind the company because the 
construction which plaintiff claimed that the 
agent placed on the language used in the pol- 
icy was not warranted. Judgment for the 
insurer was affirmed.—Ray v. Mutual Benefit 
Health and Accident Association. Springfield 
Court of Appeals, Missouri. April 26, 1949. 
13 CCH Lire CaseEs 846. 


Insurer's Liability— 
Failure to Return Premium 


Plaintiff contended that defendant wrong- 
fully converted the money he had paid for 
the first premium on a life policy, which 
defendant subsequently rejected, to its own 
use and fraudulently failed to issue the 
policy or return the deposit. The court was 
of the opinion that the evidence did not 
substantiate the charge of fraud and deceit. 
No general scheme or design to defraud 
was shown. It was true that some consider- 
able time elapsed from November 24, 1947, 
the date of plaintiff’s application, to April 
30, 1948, the date of its rejection, but it 
was clearly demonstrated that throughout 
this period defendant, with plaintiff's know- 
ledge and consent, was investigating his in- 
surability. Nine days before the date of 
rejection plaintiff authorized defendant to 
review the record of his application made to 
another insurance company so as to assist 
defendant in rendering a decision on his 
application. Ordinarily a recovery of ex- 
emplary or punitive damages will be allowed 
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where the case presents exceptional cir- 
cumstances clearly indicating fraudulent 
conduct, malice or wilfulness or such a 
reckless disregard of the truth as to justify 
the legal inference of fraudulent intent. But 
no recovery of punitive damages can be 
predicated on a breach of contract with 
fraudulent intent unless accompanied by a 
fraudulent act. The court was of the opinion 
that defendant’s failure to make the refund 
of premium, as agreed upon in:the official 
receipt for the premium, if not waived, con- 
stituted only a breach of contract which 
rendered it liable in an action ex contractu, 
but no tort was thereby committed. Judg- 
ment in the sum of actual damages was 
affirmed.—Banahan v. Metropolitan Life In- 
surance Company. South Carolina Supreme 
Court. Filed April 15, 1949. 13 CCH Lire 
Cases 849, 


Death During Operation— 
Double Indemnity 


While the insured was having a tonsillectomy, 
an injection of anesthetic in the needle 
pierced an artery. Novocaine was injected 
directly into the blood stream, resulting in 
almost immediate death. The insured’s pol- 
icy provided for double indemnity in the 
event of death caused by internal injuries 
revealed by autopsy, effected directly through 
external, violent and purely accidental means, 
not as a result which follows from ordinary 
means, voluntarily employed in a not un- 
usual or unexpected way. The giving of the 
anesthetic and the removal of the tonsils 
were purposeful and not accidental, but the 
injection of the novocaine into the blood 
stream was unforeseen and unexpected, The 
authorities call this a vis major and an Act 
of God. When the vis major is closely con- 
nected with the means employed so as to 
be a part of what would otherwise have 
been a voluntary act, the means employed, 
though voluntary, become accidental. Judg> 
ment for the beneficiary was affiirmed.—The 
National Life & Accident Insurance Company, 
Inc. v. Leverett. Texas Court of Civil Ap- 
peals, Eastland. December 3, 1948. 13 CCH 
LLIre Cas¥s 853. 


Proceeds of Policy— 
Insured Murdered by Assignee 


The assignee, who murdered the insured, 
argued that the assignment of the policy 
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created a vested right which could not be 
forfeited for crime without violating Article 
I, Section 12 of the Constitution of Tennessee, 
and that the Chancellor erred in holding ap- 
plicable Code Section 8395 depriving any 
person causing the death of another, other 
than by accident or in necessary self defense, 
of the right to inherit or claim property by 
deed, will or otherwise from the victim of 
the homicide. The court stated that learned 
counsel had misapplied the constitutional 
inhibitions against corruption of blood, deo- 
dands and forfeiture of estates. These con- 
stitutional provisions came into being against 
a background of royal oppression in the 
perversion of estates under the guise of 
punishment for crime on the theory that 
the blood of the person convicted had be- 
come so corrupted that no one could inherit 
through him and, under the system of deo- 
dands, that an instrumentality, animate or 
inanimate, causing the death of a human 
being should be surrendered to the sovereign 
for sale and distribution among the poor 
in atonement for the wrong. The constitu- 
tional provisions were not meant to shield 
the ill-gotten gains of a citizen, but to pro- 
tect the citizen against oppressions of the 
sovereign. Every consideration of logic, 
natural justice, and public policy supports 
the view of the lower court.—Houser v, 
Haven, Admr, Tennessee Court of Appeals, 
Eastern Section. Filed April 26, 1949. 13 
CCH Lure Cases 852. 


Misrepresentations in Application— 
Gall Bladder Attack 


The insurer defended a suit on a life pol- 
icy on the ground that it was avoided by 
material representations made in answer to 
certain questions in the application. In the 
application he denied having had any ailment 
of the heart or lungs, and gave negative 
answers with reference to hospital treat- 
ment or consultation with a physician ex- 
cept for influenza. About three months be- 
fore the policy was issued the insured was 
attended in his home for an illness, the 
symptoms of which were nausea and vomit- 
ing. The insurer contended that this illness 
was a gall bladder attack and that the state- 
ment by the insured that he had not seen 
a physician in the past five years was a 
material misrepresentation sufficient to avoid 
the policy as a matter of law. On the even- 
ing of his illness, the insured and a business 
associate had spent the evening drinking 
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and having dinner. During the night the 
insured vomited and a doctor was called. 
The business associate also was taken ill 
during the night with a similar stomach 
complaint. The doctor who attended the 
insured had no independent recollection of 
his call nor did the notation on the office 
“gall bladder 
attack” memory. The court 
thought it was the province of the jury to 
determine to what extent the nondisclosure 
materially affected the risk, especially in 
the light of the testimony of the doctor that 
a gall bladder attack is acute and sudden, 
passes away after proper remedies, and is 
not damaging to the constitution. Judgment 
for the beneficiary was affirmed.—Marshall 
v. Metropolitan Life Insurance Company 
Illinois Appellate Court, First District. Filed 
May 16, 1949. 13 CCH Lire Cases 902 


record, written by his nurse, 
refresh his 


Double Indemnity— 
Military Exclusion 


The insured, while serving as a Lieutenant 
Colonel in the United States Army, was 
killed as the result of the explosion of an 
ammunition dump in Dorneigham, Germany, 
on August 19, 1945. His life insurance pol- 
icy provided that double indemnity was not 
payable if death resulted from military or 
naval service in time of war or from any 
act incident to war. Hostilities had ceased 
in Europe on May 8, 1945, and in Japan on 
August 15, 1945. With the unconditional 
surrender of Japan on August 15, the shoot- 
ing war was over, and the hazard, against 
which the military and naval exception clause 
protected the insurer, ended. As decidedly 
as it had attached on December 7, 1941, it 
became detached on August 15. There was 
no war on the date of the explosion which 
caused the insured’s death for the act to 
be incident thereto —Mutual Life Insurance 
Company of New York v. Davis. 
Court of Appeals. May 25, 1949. 
Lire CASES 912. 


Georgia 


13 CCH 


Misrepresentations in Application— 
Tuberculosis 


Three months after he was issued a life 
insurance policy, the insured died as a re- 
sult of a respiratory arrest, with the con- 
tributing cause “widespread ulcerative 
caseous tuberculosis bilateral,” which in lay 
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language is an advanced state of tuber- 
culosis. In answering in the negative ques- 
tions in the application, the insured denied 
and did not disclose that he had been medi- 
cally treated and hospitalized for tuberculo- 
sis. Official hospital disclosed 
numerous admissions to hospitals and the 
diagnosis and treatment for tuberculosis. The 
undisputed evidence established that he 
was aware of the nature of his illness. At 
cne time he was admitted to the hospital 
after he had “expectorated about a cupful 
of bright blood and clots.” That the insured 
knew his statements were false could not be 
doubted from an examination of the docu- 
mentary evidence. Judgment for the in- 
surer m. o. Uv. was aftirmed.—Platt v. John 
Hancock Mutual Life Insurance Company. 
Pennsylvania Supreme Court. May 23, 
1949. 13 CCH Lire CAseEs 911. 


records 


Group Insurance— 
Accidental Death of New Employee 


About one hour and one-half after he was 
employed by a lumber company, the de- 
ceased met his death by accidental means. 
His administratrix sought recovery under a 
group policy insuring the lives of the em- 
ployees against loss of life by accidental 
means. A rider to the policy provided that 
when the names of new employees were 
to be added, the company would issue a 
certificate in writing to be attached to the 
policy, and the insured employee would be 
notified in writing by the company to that 
effect. It also provided that the employer 
had the right to drop or add names of em- 
ployees; and that if the names of any em- 
ployees were dropped, the names of a like 
number of employees might be added for 
the remainder of the premium period with- 
out additional cost, upon notice to the com- 
pany of the names added. The court thought 
it clear that the policy undertook to insure 
only those employees whose names were in- 
cluded in the list of employees contained 
in the policy or shown by certificate at- 
tached thereto. It made no difference 
whether a new employee took the place of 
one who was dropped from the policy. It 
was necessary that his name appear in the 
policy or in an attached certificate before he 
would be insured. Judgment for defendant 
was affirmed.—Gilford, Admx. v. Emergency 
Aid Insurance Company. Alabama Supreme 
Court. May 26, 1949. 13 CCH Lire Cases 
910. 
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Hospitalization Insurance— 
Notice of Lapse 


The insurer denied liability under a hos- 
pitalization policy on the ground that the 
premium due on May 15, 1948 had not been 
paid until May 29, 1948 and that conse- 
quently the insured’s sickness, which began 
on May 25, 1948, was not covered under 
the provisions of the policy, which con- 
tained the condition that in the event of 
default, the company would reinstate the 
policy but only to cover such loss as “may 
begin fifteen days after the date of such 
acceptance of premium payment.” The pre- 
mium receipt book showed that half the 
twenty monthly payments preceding the 
date of claim were made after the 15th. 
The court mentioned that if this provision 
were accepted, the effect would be to leave 
the policyholder unprotected during more 
than half of the twenty months for which 
he had paid each month a premium of 
$3.75. However, the court found it unneces- 
sary to base its decision on the general rule 
that the habitual acceptance of premiums 
after the due date constitutes a waiver of 
the time limit for the reason that among the 
conditions made applicable to all hospitali- 
zation policies by statute is the proviso that 
no policy shall be lapsed or forfeited for 
nonpayment of premiums unless thirty days’ 
notice in writing has been given to the 
policyholder. Having failed to give notice 
to the insured, defendant cannot escape lia- 
bility under a policy upon which it had col- 
lected monthly premiums for a two-year 
period preceding the illness. Judgment for 
the insured was affrmed.—Leon v. Kilpatrick 
Life Insurance Company of Louisiana, Inc. 
Louisiana Court of Appeals, Second Circuit. 
March 30, 1949. 13 CCH Lire CAses 832. 


Insurable Interest—Business Partner 


The deceased insured was a member of 
the Women’s Auxiliary Service Pilots dur- 
ing the late war and held a pilot’s license 
issued by the Civil Aeronautics Authority. 
She and one Dow entered into a venture of 
operating a plane commercially. Dow sup- 
plied the funds for the project, but left the 
entire business in the deceased’s hands, not 
only as to the selection and purchase of 
the plane, but also with respect to the super- 
vision of repairs, the piloting, arrangements 
for flights, and general management. Dow 
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was to receive one-half of the profits from 
the operation of the business. Defendant had 
issued insurance on the life of the pilot and 
on the plane. The pilot sustained fatal in- 
juries when the plane made’an emergency 
landing, and Dow, as beneficiary, sought 
recovery under the life policy. The insurer 
refused to pay on the ground that Dow had 
no insurable interest in the life of the pilot. 
The court held that it was not necessary 
that the beneficiary’s expectation of benefit 
be capable of pecuniary measurement. It 
was for the jury to say whether Dow hada 
reasonable ground to expect some benefit 
from the continuance of the pilot’s life. Judg- 
ment for the beneficiary was affirmed. /n- 
demnity Insurance Company of North America 
v. Dow. United States Court of Appeals 
for the Sixth Circuit. Filed April 8, 1949, 13 
CCH Lure Cases 881, 


NSLI Proceeds—lillegal Wife 


Plaintiff claimed the proceeds of a Na- 
tional Service Life Insurance Policy in which 
she was designated as the insured’s wife 
and the beneficiary. The claim was rejected 
on the ground that plaintiff was not the wife 
of the insured at the time of his death and 
that the insured’s father and mother were 
the legal beneficiaries. Plaintiff, while a 
minor, was married to one Frank Price in 
September, 1935. The insured was divorced 
from Juanita Castor by an interlocutory de- 
entered in May, 1940. On June 10, 
1940, plaintiff and the insured were married. 
She thought the insured had obtained a di- 
vorce decree and did not know that he had 
not done so until 1943. The insured died 
in July, 1943, and in November, 1943, plain- 
tiff brought an action to annul her marriage 
to Price, Plaintiff contended that the annul- 
ment of her marriage to price resulted in a 
legalization of her marriage to the insured 
as of some date prior to the latter's death. 
The court ruled to the contrary, declaring 
that the insurance matured on the date of 
his death and that the marital relationship 
must have existed at that time. Plaintiff 
was unable to contract another valid mar* 
riage as long as her former marriage was 
undissolved by death or court decree. Judg- 
ment for the insured’s parents was affirmed. 
—Castor v. United States of America et al. 
United States Court of Appeals for the 
Eighth Circuit. May 10, 1949. 13 CCH LiFe 
CASES 889. 
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FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Life Insurance Contracts as reported by 
CCH FIRE-CASUALTY INSURANCE REPORTS 


Contractor’s Equipment Policy— 
Steamshovel Overturning 


Plaintiff's diesel shovel was insured under 
acontractor’s equipment policy against up- 
set or overturning. The shovel operator, 
while moving the machine forward, caused 
the crane to be elevated at its highest angle. 
The clamshell bucket was drawn up so 
that it hung suspended near the tip end of 
the crane boom. When the operator attempted 
to propel the machine up a small incline, the 
crane boom approached vertical and fell over 
backwards, striking the top of the shovel. 
The insurer argued that there could be no 
such thing as an upset or overturning of the 
machine unless the mechanical part itself 
turned over or lost its equilibrium. The 
court ruled otherwise, declaring that once 
avehicle loses its equilibrium and the over- 
turning process has commenced and pro- 
ceeded beyond the power of those in charge 
to stop its progress, it is unimportant whether 
the vehicle turns over and over or comes to 
rest on a flat surface in a horizontal posi- 
tion. Judgment for the insured was affirmed. 
—Jack et al. v. Standard Marine Insurance 
Company, Limited. Washington Supreme 
Court, Department One. April 21, 1949. 6 
CCH Fire AND CASUALTY CAsSEs 994, 


Boiler and Machinery Policy— 
“Objects”’ Insured 


Plaintiff was engaged in the business of 


curing and processing hams, bacon, and 
other meat products. In the business it 
made use of boilers, tanks, brine piping, 
compressors, refrigerating systems, and other 
equipment. A 60 horsepower compressor 
exploded, causing an interruption of the re- 
frigerating service for a period of twenty- 
four hours, with a consequent spoilage of 
meats in storage and being processed, and 
necessitating the purchase of another com- 
pressor. Plaintiff claimed that its loss was 
covered by the boiler and machinery policy 
issued to it by defendant, The “consequen- 
tial damage” endorsement provided for 
Payment of loss due to spoilage from lack 
of power, light, heat, steam or refrigeration 
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caused solely by an accident “to an object 
covered by the schedules.” Plaintiff pre- 
sented no evidence of damage to any part 
of the entire refrigerating system except to 
the compressors, which were expressly ex- 
cepted from coverage by the policy terms. 
The manifest purpose of the policy was to 
provide against a leakage or escape of the 
refrigerant, ammonia, from the pipes, coils 
and vessels by reasons of the accidental 
crushing inward, cracking or sudden bulg- 
ing thereof. Since the compressors were ex- 
cluded as “Objects” insured, there was no 
question of fact to be submitted to the jury, 
and the trial court properly directed a ver- 
dict for the insurer.—lithington Company 
vw. Maryland Casualty Company. Rhode Island 
Supreme Court. April 29, 1949. 6 CCH 
FIRE AND CASUALTY CASES 961. 


Windstorm Insurance— 
Collapse of Retaining Wall 


The retaining wall on plaintiff’s property 
was built on the side of a hill, and natural 
drainage was toward it. No provision what- 
ever was made for the escape of water which 
would naturally accumulate behind the wall. 
Loose dirt had been piled against the wall 
shortly after it was completed and before 
the mortar could have completely set. An 
unprecedented rainfall occurred on May 14, 
and during the night the wall toppled over. 
Plaintiff sought recovery under a policy 
insuring against loss and damage by wind- 
storm. The wind velocity during the rain- 
storm was approximately forty miles per 
hour. Could such a wind have blown the 
wall down? The court thought not. It was 
reasonable to believe that water drained 
from the large area west of the wall and 
accumulated behind the wall, soaking the 
loose dirt that had been piled there. There 
was opinion evidence that this created a 
pressure sufficient to account for the col- 
lapse of the wall. Judgment for the insured 
was reversed.—Gelber v. Paramount Fire In- 
surance Company et al. St. Louis Court of 
Appeals, Missouri. Filed April 19, 1949. 
6 CCH Fire anp CASUALTY CASEs 964. 
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Inherent Explosion Clause 


Plaintiffs’ fire insurance policy covered 
liability for “any direct loss caused by ex- 
plosion” occurring in the dwelling from 
“hazards inherent therein.” At the time of 
the explosion, no one was home except 
plaintiffs’ son, who lost his life in the ca- 
tastrophe. A large gas main entered the 
house and branched off into two sections. 
Just beyond the point of separation each 
pipe contained a locked cut-off valve, which 
could be displaced only by a human agency. 
After the explosion, a washer and the core 
from one of the valves, a monkey wrench 
and hammer were found on the furnace 
room floor. The facts pointed to the con- 
clusion that the explosion was caused by 
the escape of gas from the pipe after the 
valve had been withdrawn and that the gas 
became ignited by the pilot light. It 
a reasonable deduction that the deceased 
had been working on the apparatus and in 
so doing had accidentally or negligently re- 
moved the valve. The court construed “in- 
herent hazards” to be those that constitute 
a necessary and permanent characteristic, 
quality or attribute of the structure or arti- 
cle. The possibility of risk of an accidental 
explosion, no matter how remote, is a char- 
acteristic or attribute of any system for 
supplying illuminating gas. The appliances 
formed part of the insured property and, 
therefore, this possibility was a “hazard in- 
herent therein.” It was immaterial whether 
the explosion was the result of some defect 
in the manufacture, installation, or mainte- 
nance of the apparatus, or was caused by 
carelessness and negligence in handling it. 
In either event the explosion was a conse- 
quence of the nature of the machinery and 
was, therefore, due to a “hazard inherent 
therein.” Judgments were entered for plain- 
tiffs —Gerrity et al. v. The Charter Oak Fire 
Insurance Company et al. United States Dis- 
trict Court, District of Columbia. March 2, 
1949. 6 CCH Fire anp CASUALTY CASEs 981, 


was 


Fire Insurance—Rights of Lienholder 


Plaintiff's divorced husband sought the 
proceeds of a fire insurance policy, alleging 
that he had an equitable lien to the proceeds 
by virtue of the divorce decree. Plaintiff 
argued that the applicable rule is that an 
insurance contract is personal between the 
insured and the insurer, and, in the absence 
of an express contract, a mere lienholder 
has no claim or interest in the proceeds. The 
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court agreed that the rule so stated is uni- 
versally recognized and applied. Judgment 
for plaintiff was affirmed.—lVelch v. Mont- 
gomery, Oklahoma Supreme Court. Filed 
April 19, 1949. 6 CCH Fire ann CaAsvuatty 
CASsEs 953. 


Fire Insurance— 
Formal Proof of Loss Waived 


The insurer denied liability on a fire policy 
on the ground that the provisions for formal 
proof of loss had not been met and the re- 
quirements of the iron safe clause had not 
been complied with. Within a few hours 
after the fire, the insurer’s agent appeared 
at the premises, discussed the question of 
loss with plaintiff and told him to prepare 
an inventory. On the following day the 
adjuster came to the premises, refused to 
accept an inventory prepared by plaintiff, 
and told him to make another inventory 
more in detail. Plaintiff made the new in- 
ventory and delivered it to the agency, 
which accepted it with no request for fur- 
ther proof of loss or inventory. Further- 
more, the bookkeeper of the agency told 
plaintiff that she had delivered the revised 
inventory to the adjuster, who stated that 
if plaintiff would surrender the policy he 
would return the premium. The only rea- 
sonable inference from this statement was 
that the insurer was denying all liability. 
The court held that defendant had waived 
the furnishing of formal proof of loss. It 
was further held that even if, as the insurer 
alleged, the policy contained an iron safe 
clause, the insured had substantially com- 
plied with its requirements relating to the 
keeping of his books. Although he did not 
have an iron safe, he took the books home 
with him at night. Failure to have the safe 
was not material to the merits of the case, 
since all the books were preserved and 
available. Judgment for the insured was 
affirmed.—Boston Insurance Company v. Mac- 
Farland. Tennessee Court of Appeals, Mid- 
dle Section, Nashville. Filed April 30, 1949. 
6 CCH Fire anp CAsuALty CAsEs 958. 


Fire Insurance— 
Business Interruption 

Attached to the standard Illinois fire in- 
rance policy issued to plaintiff was a rider 
insuring against loss from business opera- 
tion. The fire occurred on the night of Octo- 
ber 19, 1946, and on October 21 an adjuster 
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appeared on the premises, and by nightfall 
the parties had fully agreed upon all of the 
fre, sprinkler and water damage loss. It 
was fully adjusted by agreement within the 
next thirty days.. At that time no claim 
was made for loss of profits by reason of 
business interruption, At a later date the 
adjuster had a conversation with the presi- 
lent of the insured company, who told him 
that they contemplated making a claim for loss 
r profits. The adjuster expressed surprise 
and told the president that if any such claim 
was to be presented, proofs of loss should 
be prepared and presented for considera- 
No proofs of loss were presented at 
any time, although in April, nearly six 
months after the fire, an unsigned and un- 
sworn accountant’s statement was left with 
the adjuster. In Illinois, the legislature has 
prescribed and requires the insertion of a 
clause in the standard policy requiring proof 
f loss within sixty days. Since plaintiff 
failed to comply, judgment was entered for 
defendants.—Victory Cabinet Company v. In- 
surance Company of North America. United 
States District Court, Northern District of 
Illinois, Eastern Division. April 14, 1949. 
6 CCH Fire AND CASUALTY Cases 991. 


tion. 


Steam Boiler Insurance— 
Apportionment of Loss 


An explosion occurred in plaintiff’s power- 
house, causing $77,008.59 property damage. 
A standard fire policy issued by defendant 
Continental provided $400,000 coverage, and 
a policy issued by defendant Hartford cov- 
ered accidents as defined to objects as de- 
scribed, not to exceed $100,000 per accident. 
A third insurer, not a defendant, had issued 
a policy covering various items of damage 


in the amount of $1,814.40. Although both 
policies contained apportionment clauses, the 
trial court declined to apply them on the 
ground that such application would leave 
the insured not fully indemnified. The court 
held that the answer lay in a proper recon- 
ciliation of two basic insurance principles: 
one, that the insured must be fully indemni- 
fied, and two, that apportionment clauses 
must be respected as valid contractual agree- 
ments. Continental’s apportionment clause 
provided that it would not be: liable for a 
greater proportion of any loss than the amount 
of insurance bears under the policy to the 
amount of all insurance, whether valid or 
not. Hartford’s clause provided that “In the 
event of a property loss to which both this 
insurance and other insurance carried by 
the assured apply, the company shall be lia- 
ble only for the proportion of the said joint 
loss that the amount which would have been 
payable under this policy on account of said 
loss had no other insurance existed, bears 
to the combined total of the said amount 
and the whole amount of such other valid 
insurance.” A literal application of the clauses 
would result in a “gap” to the insured of 
$3,140.19. For that reason the trial court 
held that the apportionment clauses failed 
and divided the loss on a fifty-fifty basis. 
The reviewing court held that this was 
error. Defendant Continental should pay 
four-fifths of the loss, according to the terms 
of its contract, and defendant Hartford 
should “gap” because it 
arose from a peculiarity in its apportion- 
ment clause.—Bergstrom Paper Company v. 
The Continental Insurance Company of the 
City of New York et al. United States Court 
of Appeals for the Seventh Circuit. May 12 
1949. 6 CCH Fire anp CAsua.ty Cases 979. 
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AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as reported 
by CCH AUTOMOBILE INSURANCE REPORTS 


Sole and Unconditional 
Ownership Clause—Stolen Vehicle 


The insured purchased an automobile 
from a second-hand dealer, unaware that the 
vehicle had been stolen from the original 
owner. In a suit to recover on a policy 
against upset and other hazard, the insurer 
denied liability on the ground that the in- 
sured was not the sole and unconditional 
owner of the car as stated in the policy. 
The purchaser of a stolen car does not have 
sole and unconditional ownership. However, 
since testimony that the car had been re- 
covered by the original owner was largely 
hearsay and incompetent, the cause was re- 
manded for a new trial and the jury directed 
to determine whether the car had been 
stolen from the original owner and _ sur- 
rendered to his possession, and if so, to 
return a verdict for the insured. Southern 
Farmers Mutual Insurance Company v. Motor 
Finance Company. Arkansas Supreme Court. 
March 28, 1949. 31 CCH AvuTOMOBILE CASES 
702. 


Cooperation Clause— 
Slight Variations in Testimony 

An insurer refused to pay a judgment 
rendered against defendant on the ground 
that he had breached the cooperation clause. 
The claim was based upon an alleged varia- 
tion in the testimony at the time of the 
trial and a statement given to the insurer 
shortly after the accident. In the statement 
the insured had given the speed of his vehi- 
cle as twenty miles per hour, whereas at 
the trial he testified that he was driving 
thirty to thirty-five miles per hour prior to 
the accident. There were other minor vari- 
but none of material consequence. 
No copy of the statement was given de- 
fendant, and the case was tried about a year 
after the statement was taken. Liability on 
a policy of insurance may not be repudiated 
by such slight variances in the testimony. 
Judgment for plaintiff was affirmed.—Lillian 
Johnson v. Harry Johnson, Indemnity Insur- 
ance Company of North America, Garnishee, 
Appellant. Minnesota Supreme Court. Filed 
April 14, 1949. 31 CCH Avutomosite CAsEs 
892. 
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Bus Passenger Injured— 
Driver Assaulted 


Plaintiff, a passenger on defendant's bus, 
alleged that the driver, in attempting to eject 
a passenger, precipitated a fight, as a result 
of which plaintiff was struck on the head 
with a metal ticket punch, which slipped 
from the driver’s hand. The fact that on 
two previous occasions the same passenger 
had refused to pay his fare and others had 
paid it for him would not justify an inference 
that the driver was charged with notice that 
a fight would follow a demand for the addi- 
tional five-cent fare due from the passenger 
if he was to continue his journey. He did 
nothing more than he was required to do in 
the performance of his duty to his employer. 
It cannot be negligence for a bus operator 
to ask an apparently sane and sober pass- 
enger to either pay his fare or leave. Judg- 
ment of dismissal was affirmed.—lIlolf v. 
East St. Louis City Lines, Inc. United States 
Court of Appeals for the Eighth Circuit. 
March 31, 1949. 31 CCH AvTomosi.e Cases 
898. 


“Livery Exclusion’’— 
Theft of Renter 


Plaintiff was engaged in the business of 
renting cars under a “drive yourself plan.” 
One Palmer came to him with a letter of 
identification from the Chamber of Com- 
merce and told him he wished a car to go 
to Lockhart. Plaintiff advised him that he 
would not have a rental car until nine o'clock 
that morning, but after some discussion 
rented him his personal car with the under- 
standing that he would return it that after- 
noon and exchange it for the rental car 
Palmer never returned with the vehicle. The 


policy in force on plaintiff’s vehicle contained 


a clause excluding coverage while the auto- 
mobile was used as a public livery or con- 
veyance. The court concluded that the 
renting of the insured’s vehicle was done 
in the course of his and for a 
specific charge. Hence, the insurer was not 
liable under the policy. Judgment for the 
insured was reversed.—7he Concordia Fire 
Insurance Company of Milwaukee v. Nelson 


IL J—June, 1949 


business 





WHA’ 


———— 


Texas 
preme 


1949. ; 


Parer 
Mino! 


Def 
a seam 
casion: 
deliver 
with a 
used h 
ing aj 
housel 
for thi 
eratiot 
damag 
tionsh 
and sé 
extrac 
parent 
child’s 
child 
in res} 
collate 
what 
of clo 
volun 
in tha 
spent, 
to it, 
contre 
versec 
Surnr 


1949, 


Non 
Serv 


Pla 
with 
Nonr 
reside 
grour 
reside 
State 
The 
resicle 
Com1 
over | 
ble o 
resicle 
ment 
Admyr 
Court 
Febri 
CAsEs 


Auto: 


MOBILE 


ne 


ing the 
4 


ant’s bus, 
g to eject 
$a result 
the head 
1 slipped 
that on 
assenger 
hers had 
inference 
tice that 
the addi- 
assenger 

He did 
to do in 
mployer. 
operator 
yer pass- 
e. Judg- 
-WWolf v. 
od States 
Circuit. 
LE CASES 


siness of 
lf plan.” 
letter of 
f Com- 
ar to go 
that he 
e o'clock 
scussion 
e under- 
at after- 
ital car 
cle. The 
ontained 
he auto- 
or con- 
hat the 
as done 
d for a 
was not 
for the 
dia Fire 
Nelson 


ne, 1949 


WHAT THE COURTS ARE DOING 


Texas Court of Civil Appeals, Third Su- 
preme Judicial District, Austin. May 18, 
1949. 31 CCH AvutomosiLe Cases 1038. 


Parent's Liability— 
Minor Son's Negligence 


Defendant was a widow, who worked as 
aseamstress. Her eighteen-year-old son oc- 
casionally drove her car. While using it to 
deliver newspapers, he negligently collided 
with a parked vehicle. The boy had at times 
used his earnings to purchase personal wear- 
ing apparel, but did not contribute to the 
household upkeep. A parent is not liable 
for the negligence of a child where the op- 
eration of the parent’s automobile caused 
damage in circumstances where the rela- 
tionship of principal and agent or master 
and servant did not exist. In the absence of 
extraordinary circumstances, the head of a 
parental household is entitled to a minor 
child’s wages. Where the parent permits the 
child to contract for himself, emancipation 
in respect of earnings may be implied. The 
collateral benefit received by defendant was 
what she may have saved in the purchase 
of clothing for her son as a-result of his 
voluntary act in spending some of his money 
in that manner. But before the money was 
spent, the mother had relinquished any claim 
to it, and did not exercise any element of 
control. Judgment for plaintiff was _ re- 
versed and the cause dismissed.—Bonner v. 
Surman, Arkansas Supreme Court. May 16, 
1949. 31 CCH AvuTomoBILeE CAses 1014. 


Nonresident Motorist’s Act— 
Service on Canadian 


Plaintiffs served defendant in accordance 
with the provisions of the Pennsylvania 
Nonresident Motorist’s Act. Defendant, a 
resident of Canada, moved to dismiss on the 
ground that the Act did not apply to a 
resident who is not a citizen of the United 
States. The court held to the contrary. 
The Motor Vehicle Code defined a non- 
resident as any person not a resident of the 
Commonwealth. Policy favors jurisdiction 
over foreigners, since they are just as capa- 
ble of the injury sought to be remedied as 
residents of one of the United States. Judg- 
ment was entered for plaintiffs —Lulevitch, 
Admr., et al. v. Hill. United States District 
Court, Eastern District of Pennsylvania. 
February 11, 1949. 31 CCH AvtTomosiLe 
Cases 832. 
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Defect in Safety Island— 
Municipality's Liability 

An eleven-year-old boy, who was stand- 
ing on a safety island, sustained serious 
injuries when defendant motorist collided 
with the concrete apron and the bumper 
block, tipping the two-ton block over onto 
the child. The bumper block rested upon 
but was not anchored to the pavement. 
The municipality, which had approved the 
structural design of the safety island, was 
liable for any unnecessary and apparent de- 
fect in construction. However, it was 
entitled to a new trial, the lower court 
having erred in admitting evidence of prior 
accidents and in instructing the jury that it 
might consider whether the accident was 
caused by any negligence of the city in 
maintenance of the safety island. Judgments 
for plaintiffs were reversed and the causes 
remanded for a new trial.—Paul, etc., et al. 
v. Faricy et al., City of St. Paul, Appellant. 
Minnesota Supreme Court. Filed April 14, 
1949. 31 CCH AvrtomosiLe CAseEs 832. 


Federal Tort Claims Act— 
Non-Service Injury 


Welker and Arthur Brooks and _ their 
father were riding in an automobile on a 
North Carolina highway when they were 
struck by a United States Army truck 
driven by a civilian employee of the Army. 
Arthur was killed, and Welker and his 
father were seriously injured. The Govern- 
ment moved to dismiss the suit brought 
under the Federal Tort Claims Act on the 
ground that the two boys were in the armed 
forces of the United States at the time of 
the accident and were, therefore, barred 
from recovery. The United States Supreme 
Court held that “any” claim included claims 
of members of armed forces for injuries not 
incident to their service. However, the 
cause was remanded for the lower court’s 
consideration of the problem of reducing 
damages pro tanto by any amount paid 
under servicemen’s benefit laws.—Brooks v. 
United States of America. United States 
Supreme Court. May 16, 1949. 31 CCH 
AUTOMOBILE CASEs 869. 


‘Other Private Passenger Cars” — 
“Household Member” Exclusion 


Plaintiff recovered a judgment against 
B. B. Stewart for injuries sustained in an 
automobile collision. Subsequently, she filed 
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a bill against defendant insurers for dis- 
covery of an automobile liability policy cov- 
ering Stewart. The policy provided coverage 
for the insured in the operation of any other 
private passenger automobile provided such 
use was with permission of the person hav- 
ing the right to grant such permission, and 
provided that the automobile was not owned 
in full or in part by or registered in the 
name of the insured or any member of the 
named insured’s household. The injury was 
caused while Stewart was driving an auto- 
mobile which belonged to his estranged wife, 
but which was not the automobile described 
in the policy. The insurer claimed that the 
car involved in the accident was owned by 
a member of the insured’s household and 
that, therefore, it was relieved of liability. 
The court ruled to the contrary, holding that 
the subsequent divorce procured by the 
estranged wife merely confirmed a status 
which had previously existed as a fact. 
Judgment was rendered for plaintiff.— 
Fleming v. The Travelers Insurance Company 
et al. Mississippi Supreme Court. April 11, 
1949, 31 CCH Avuromosite CAses 760. 


“Use of Other Automobiles”’ 
Coverage Construed 


Plaintiff issued to H. C. Legg and O. H. 
Lightsey, a partnership, a standard form lia- 
bility policy covering bodily injury and prop- 
erty damage caused by accident arising out 
of the ownership or use of a pickup owned 
by the partnership. While driving an auto- 
mobile registered in the name of his mother- 
in-law, Legg collided with an automobile 
owned by defendant. The car had been 
given to his wife by her mother, but the 
registration had not been changed. Her 
mother, an invalid, had resided in their 
household for some period of time. Legg 
claimed that he was covered under the “use 
of other automobiles” coverage of the policy. 
Such coverage did not apply “to any auto- 


mobile owned in full or in part by, registered 
in the name of, hired as part of a frequent 
use of hired automobiles by, or furnished 
for regular use to, the named insured or a 
member of his household.” The evidence 
very clearly showed that the car was fur- 
nished for the regular use of Legg’s wife. 
The exclusion clause applied. Judgment for 
the insurer was affirmed.—Northwest Casual- 
ty Company v. Legg et al. California District 
Court of Appeal, Fourth District. March 
30, 1949. 31 CCH AvuTomosiLe CAsEs 930, 


Municipality's Liability— 
Officers Pursuing Stolen Car 


Plaintiffs sought recovery from the city 
when their car was struck in an intersection 
by a speeding vehicle which was being pur- 
sued by a police car, The driver of the stolen 
car had ignored the stop sign and cras! 
into plaintiffs’ car. The negligence of the 
officers, if any, in driving at a speed of sixty 
miles per hour was immaterial, since thei: 
vehicle had come to a stop at the sign. Al- 
though the officers’ pursuit undoubtedly 
contributed to the recklessness of the pur- 
sued driver,ethe officers were under no duty 
to allow him to make a leisurely escape, and 
there was no evidence that they were en- 
deavoring to force the car to the curb. The 
officers owed no duty to plaintiffs except to 
operate their own vehicle with due care, 
which duty they fulfilled. Failure to have 
the police car equipped with a siren had 1 
causal connection with the damage. The 
Vehicle Code does not require that an emer- 
gency vehicle be equipped with a siren, but 
to be entitled to the exemptions the driver 
must sound a siren. Judgment for the cit) 
was affirmed.—Draper et al. v. The City 
Los Angeles. California District Court of 
Appeal, Second District, Division Three 
April 18, 1949. May 9, 1949. 31 CCH Auto 
MOBILE CAsEs 929, 
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